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ITPABOBAS XAPAKTEPUCTHUKA PEAJIM3ALIIUU ITATEHTHDBIX
ITPAB OCYKAEHHBIMMU K JIMINEHUIO CBOBO/bI

A.B. lllep0akoB

Axanemus npasa u ynpasnenust @CHUH Poccun
(TIcxoBckwmii umman), T. IIckoB

Cucrtema OTHOLIEHWH B 00JacTH MAaTEHTHOTO TMpaBa 3aciyXKHBaeT 0CO0O0Tro
BHUMAaHHUSl B TPaXXIaHCKO-TIPAaBOBOM 3aKOHOJAATENbCTBE. B COBpeMEHHBIX
peannsax CTPEMHUTETHHO BO3PACcTaeT KOINIECTBO MPOPHIBOB B IPOMBIIIIICHHOM
IPON3BOJCTBE M M300PETEHNI B MHBIX Cepax KU3HEAEATSIbHOCTH YeJIOBeKa
n obmectBa. [ns Toro uroOsl m3o0Operarenb ObUT YBEpEH B OXpaHE CBOUX
MHTEIUIEKTYaJIbHBIX TIPaB, B 3aKOHOAATENbCTBO OBUIM BEICHBI HOPMBI,
peryJlupylolmye IpaBoOBbIE OTHONICHUS MATEHTHBIX IIpaB, CIIOCOOBI HX
peanu3aldyd W 3alIUTB. ABTOpPOM O0O3HAYeHBI MPOOJEMBI pearTnu3alu
MAaTeHTHBIX NPaB OTACIBHON KaTeroprel TpaykaaH — OTOBIBAIOIINX YTOJIOBHOE
HaKa3aHHe B BHJC JMIICHUS CBOOOIBI, HE NAlONIME UM B IIOJHOH Mepe
OCYIISCTBIIATh WX TMATEHTHBIE TIpaBa, W OINpEJeNicHBl ONTHMAJbHbIC
BO3MOXKHOCTH JIJIsl UX Pean3alii.

Knrouesvie cnoea: namenmnoe npago, ocyxcoeHmvle, UHMELIEKMYAnbHAs
OdesimeibHOCHb, Mecma JIUUeHUs c800600bL.

B nenom, ypoBens narenroBanus B Poccuu ropaszio Huxe OTHOCUTENBHO
TEeKyIIMX JUAEPOB MO NAaTeHTaM, TaKMX MHPOBBIX JAepxaB, kak CIIA,
I'epmanus, Kurtaii. CTOUT OTMETUTD, YTO B CTpaHaX, 3aHUMAIOIIUX TTPU30BbIE
MeCTa B MHUpPE 10 KOJMYECTBY NAaTEHTOB, IOCTOSHHO MPOUCXOIUT MEPECMOTP
TEKYIIMX HOPM IIPABOBOI'O PEryJIMpOBaHUS MHCTUTYTa MaTeHToOBaHus [1, c.
81-83]. Hampumep, B CBS3M C HEIaBHO BO3HHUKIICH ITaHJIEMHYCCKOM
CUTyalliel, BBI3BaHHOU mosiBicHHeM HoBoro Bupyca COVID-19, B HOBOE
TpaXXIaHCKOE 3aKOHOJATeNbCcTBO KuTas OBITM BHECEHBI H3MEHEHUS W
JIOTIONIHEHUS, Kacaloluecsl MOopsiika M YCIOBUM MATEHTOBAHUS HOBBIX
JIEKapCTBEHHBIX MPENapaToB U CPENICTB Ae3UHPEKIINH.

OT1o0 no3BosigeT 0osiee palMOHAIBLHO MPUHUMAThH PEIIEHUS MO JIOMYCKY
JeKapcTB K OOILECTBEHHOMY IPHUMEHEHHIO M 00€30MacuTh OOLIeCTBO OT
BPEIHbIX W OMNACHBIX /s JKM3HM M 3J0pOoBbsi IpemapaTtoB. Eciu
paccMaTpuBaTh KOJIMYECTBO peann30BaHHbIX MaTEHTHBIX npaB
CHEIIKOHTMHI€HTOM, HaxOJSAIIMMCS B YCIOBUSAX CTPOrod H3OJSLIUH B
MEHUTEHLMAPHBIX YUPEKICHUSAX HAIIEH CTpaHbl, MOXKHO KOHCTATUPOBATH TOT
(dakT, 4TO JNaHHBIM HMHCTUTYT TPaXIAHCKOIO IpaBa HE HAXOAMUT CBOETO
IpUMEHEHHs B MOJIHOU mepe [2].

Nwmerorcss HEOTHOKpATHBIE Ciy4dau IIOJIy4€HHsS MATEHTOB B cdepe
IIPOU3BOJCTBA B  JEATEIIBHOCTH  OTEUECTBEHHOIO  IEHUTEHIIMAPHOIO
BEJIOMCTBAa C TOMOIIbIO M300pETEHHI OCYXJCHHBIX. AHAIU3 HMEIoIencs
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cratuctuku 2016 1. mo3BoiseT chopMyIUPOBATh U CTPYIITUPOBATH OCHOBHBIE
MO3HAHUs B 00JIACTH N300PETEHHIA, KOTOPBIE OBUIN CAENIaHBI OCYK/ICHHBIMH 32
nocneauue 20 yer, — 22 NpPOMBINUICHHBIX pe3yjbTaTa B YUPEKICHHUSIX
DdenepanbHOI CITy’)KObI HCTIONHEHUs HakazaHwii Poccuu (manee — ®CHUH
Poccun), u3 Hux: 12 n3o0pereHuid, 6 moJIe3HBIX MOJIEICH U 4 TPOMBIIUICHHBIX
obpasua. [1aTe maTeHTOB ocTanuck neicTBuTenbHbIMU ¢ 1 deBpanst 2016 1. [3,
c. 39].

K TakuMm pe3ynbraraM HMHTEJUIEKTYaJIbHOM JEATEIbHOCTH OTHOCSATCS:
nzobperenus «KomnecHo-nmaibuyukoBble Tpabnu» u  «['pabau-BOPOLIMIKN»
(OKY UK-2 YOCHUH Poccun no Psizanckoit obnactu) [4, c. 9—13], mone3nas
mozenb «CyBenupHsii map» (PKY UK-6 YOCHUH Poccun mo CmoseHCcKoH
obmacty). CIELKOHTHHICHT, HAXOAALIMICA B MECTax JHIICHUS CBOOOIbI, a
TaK)Ke Ipa)kJaHe, MPUTOBOPEHHBIE CYyJOM K HaKa3aHUSIM, HE CBSI3aHHBIM C
JUIIEHHEM CBOOOJBI, HE MOTYT OBITh OTPAHUYECHBI B HHTEIUICKTYaJbHBIX
IpaBax, B TOM YHCJI€ B IIpaBe Ha H300pPETaTEILCTBO.

['paxxiane, COBEpPIIMBIINE YTOJIOBHbIE IPECTYIUIEHUS U OTOBIBAIOIIUE 32
HUX HaKa3aHHs B MECTaxX JIMIIEHUS CBOOOJbI, HE MOTYT OBITH OTPaHUYCHBI B
JUYHBIX HEMMYIIECTBEHHBIX IIPaBax Ha CEJIEKIUOHHbBIE JOCTI)KEHUS MU
TOTIOJIOTUU HWHTETPaIbHbIX MHKpocxeM. Ho anmg coszmaHus Apyrux BUIOB
[IPOMBIIIJIEHHBIX N300pETEHU, TAKUX KaK KyJIbTYpbl KJIETOK KUBOTHBIX WU
pacTeHMIi WK TAMMbI MUKPOOPTaHU3MOB, HA TEPPUTOPUU UCTIPABUTEIBHBIX
YUpEXKJIEHUH HE CYIIECTBYET CIIEHUANbHBIX Ja00OPATOPUid, YTO TOBOPUT HAM O
HEBO3MOXXHOCTH pealM3aliy Takux u3o0pereHuid. M3yuenue cnenuanbHOM
JUTEPATyphl 110 TEME UCCIIEA0BAaHUS [T03BOJISIET YTBEPKAATh, YTO YKa3aHHBIE
IpaBa pealu3ylTCs TOJNbKO TMPU BO3HUKHOBEHUH MPOM3BOACTBEHHBIX
OTHOIIEHWH IO TOBOAY JaHHBIX 0OBbeKTOB. OJHAKO TIpaxaaHe,
MIPUTOBOPEHHBIE CYIOM K aJbTepHATUBHBIM BHJAaM HaKa3aHHs, TaKHUMH
IIpaBaMH MOT'YT 00J1aJ1aTh B IIOJJHOM 00BbEME.

Cnenyer TakXke OTMETHUTb, YTO TIpU IOJYYEHUH PpE3YyJIbTaTOB
MHTEJJIEKTYaJIbHOM J1€ATEIbHOCTH OCYKJIEHHBIMM Ha IPOMU3BOJICTBE, OHHU
pUOOPETAIOT TOJIBKO JINUHbIE HEMMYIIECTBEHHbIE HHTEIUIEKTYyalIbHbIE IIPaBa
Ha Takue u300peTeHHs. 3aKOHOJATeNlb MPUPABHUBAET TaKWe PE3yJbTaThl K
ciy’keOHbIM JtocThkeHusM (ct. 1370 I'paxknanckoro konekca Poccuiickoit
Oenepanun - (manee — ['K  P®)). CnemoBatenbHo, HW300peTeHUs
MOJrOTOBJCHHbIE JIMIAMM M3 WX 4Yucaa, OyAayT  IpHHAJIeXKAaTh
MIEHUTEHIINapHOMY BEJOMCTBY.

N3y4ass pe3ysibTaTbl MHTEIUIEKTYaJIbHOM JEATENBHOCTH OCYKICHHBIX,
MO>KHO CMEJIO 3asBJIATh, YTO HA CETOJHSIIHUNA JI€Hb B OTEYECTBEHHOM
NEHUTEHIIMADHOM BEJIOMCTBE CYIIECTBYIOT CEpbe3Hble NpoOJIeMbl, BO-
MEPBBIX, IO PEATU3ALMU TATEHTHBIX MPaB CIIEHKOHTUHIE€HTOM, a BO-BTOPBIX,
[0 MX TPAKIAHCKO-IIPAaBOBOMY PETYJIHNPOBAHHUIO, KOTOPOE IPAKTUYECKU
OTCYTCTBYET.

Kak cnpaBeminBo B CBOMX HAay4HbBIX paboTax ormeyaroT A.P. Aromosa
u H.I. XabupoB, B OTE€YECTBEHHOM TIPa)XX/JIaHCKOM 3aKOHOJATeJIbCTBE HE
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CYILIECTBYET OTIEJIbHBIX HOPM, KOTOpbIe 0003HaYanu Obl MOPSAIOK ACHCTBHIMA
JUIS. OCY’KJICHHBIX, OTOBIBAIOIIMX YrOJIOBHBIC HAKa3aHUS B MIEHUTCHIMAPHBIX
YUPEXKIIEHUSAX, KOTOpbIE >Kelalu Obl BOIUIOTHTH CBOU TBOPUECKHE HJACU U
MOJIYYUTh Ha HUX MAaTeHT [5].

Henb3s octaBuTh 6€3 BHUMaHUS U TaKylo po0aemMy, Kak crenuduueckas
atMocdepa, u3-3a KOTOPOH OCYKICHHOMY IMPOOIEMATHYHO PEATU30BaTh CBOH
TBOPUYECKHE UACH B HAYUHBIH MPOEKT «M300pETeHUE» JIJISl €r0 MPE3eHTALUN B
denepanbHbIl Ooprad (3TO OAHO W3 YCIOBUW NPUHATHS W300pPETEHUS VIS
MOJIyYEHUs Ha HETo MaTeHTa), TaK KaK:

1) 3aTpyqHEHO HaXOXKJEHHE B O0OCOOJIICHHOM MECTE OCYXJIECHHOTO C
OTpeeNIEHHBIM KOJIMYECTBOM MPEAMETOB, HEOOXOAUMBIX ISl U300PETECHUS;

2) pa3pelIeHo UCII0Ib30BaTh JIUIIb OMPEACICHHBIC TPESAMETHI U BEILH;

3) pexKMM, YCTAHOBIICHHBIH B MEHUTECHIIMAPHOM YUPEKICHUH, KOTOPbIH
HE MO3BOJISIET TBOPUECKHU PEATM30BATHCS IMYHOCTH OCYKJIEHHOTO (CBOOOIHOE
BpeMsi, BpeMsi HaXOXKJIEHHUS y HEoOXOIMMOIro CTaHKa JJIsl MPOU3BOJCTBA
M300peTeHus U T.11.).

Jlisg  yHacienoBaHWS TMATEHTHBIX TMpaB HYXHO MPHAEPKUBATHCA
OTpENENICHHBIX JKeCTKuX mpaBui [6]. CerogHss mporecc SBISETCS
ONpEACNIEHHO CIOXHBIM HE TOJIBKO JUIsl  JIMI, HAXOMASIIUXCS B
NEHUTEHIIMAPHBIX YUPEKACHUAX, HO U JUTsl OOBIUHBIX TpaxkaaH. M3ydas oOpa3
JKU3HU OCYXKJICHHBIX, HaXOMISIIMXCS B MECTax CTPOTOM M30JALUU OT
o01IecTBa, MOKHO 3a/1aThCSl TAKMM BOIPOCOM, KaK UM PEaTM30BBIBATH CBOE
MaTEeHTHOE MPaBo.

['pax1aHCKO-TIPaBOBOE  3aKOHOJATENBCTBO IPEIyCMAaTPUBACT yCIYTH
NAaTEHTHOTO IOBEPEHHOT0, 4YTO JAeNlaeT MeHee TPYAOEMKOH Mpoueaypy
nosydeHus natenta (ct. 1247 'K PO).

B Hamell cTpaHe 3aKkOHOAATENBHO 3aKpeIUieH JaHHBIA CTaTyCc B
otnensHoM @DenepanbHoMm 3akoHe oT 30 mekabpst 2008 1. Ne 316-03 «O
MATEHTHBIX MOBEPEHHBIX».

JlocTaTouHO BaXHBIM (DAaKTOPOM SIBIISIETCS TO OOCTOSTENBCTBO, YTO
3asBUTENIb B IMAaTEHTHBIX BEIOMCTBaX KaKIOW IOPUCIUKINU UMEET IMPaBO
BHIOpAaTh MATEHTHOTO TIOBEPEHHOTO, 3apETUCTPUPOBAHHOTO B JTAHHOH
IOPUCIUKIMK. Takoe JHII0 BIpaBe NPEACTaBIATh JOBEPUTEIEH HE TOIBKO B
Pocnarente, HO M B cyneOHBIX cropax (3a HCKIIOUYEHUEM YTOJIOBHBIX
nporeccoB). Takke HCCIEJOBaHUEM YCTAHOBJIEHO, YTO IATEHTHBIN
MOBEPEHHBIN JIOJDKEH HMMETh BBHICIIEE OOpa3oBaHHME, HO HE 0053aTelbHO
IOPUJINYECKOE, XOTs TaKoe TpeOOBaHUE MOKET ObITh YCTAHOBJIEHO JUIS MHBIX
JIVIIL, TIPEICTABIISIFOIINX HHTEPECHI B CyIaX.

C naTeHTHBIM OBEPEHHBIM OCY’KJICHHBIM MOKET 3aK/II04aTh 10TOBOP 00
OKa3aHWM YCIIYT WM JOTOBOp MopydeHus. M TIaBHBIM YCIOBHEM, KOTOPOE
OTMEYEHO B OTEUECTBEHHOM TIPaXJAHCKOM 3aKOHOJATENIbCTBE, SBIAETCS
3aKJIFOYEHHE JO0TrOBOpa IMOPYUYEHHs M BblJadya JOBEPUTEIEM IOBEPEHHOMY
JIOBEPEHHOCTH Ha COBEpIICHHE JAEeMCTBHUM, OOYCIOBIEHHBIX JOTOBOPOM
nopyuenus (m. 1 ct. 975 'K PO).
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HotapuanbHoe ynocToBepeHHe TOBEPEHHOCTH SIBISIETCS 00sS3aTeabHBIM
KpUTEpUEM JUIsl €€ MCIOJIb30BaHUS. B COOTBETCTBUU € OTEUECTBEHHBIM
IpaKIaHCKUM 3aKoHOAaTebeTBOM (1. 3 4. 2 cT. 185.1 'K P®) noBepenHocTh
JUL, HaXOJAIIMXCS B IMEHUTCHLUUAPHBIX YUPEKICHUSIX, YJOCTOBEPEHHAs
HayaJlbHUKOM  COOTBETCTBYIOLIEIO  HCIPABUTEIBHOIO  YUYPEKICHUS,
IIPUPAaBHUBAETCA K HOTAapUaJbHO YIOCTOBEPEHHOW, uepe3 HayaJbHUKA
UCIPABUTEIHHOTO YUPEXKICHUS MOKHO €€ 3aBepUTh a0COIIOTHO OeCIIaTHO.

[TonBoast uTOr BCceMy BBILIECKA3aHHOMY, MOKHO CJAENaTh CIEIYIOIINE
BBIBO/IBI:

1. JIuna, Haxonsmuecs B NEHUTEHLMAPHBIX YUPEXKACHUAX, 00Jadar0T
TaKUMHU K€ MPAaBAMH 3aHUMATHCA WHTEJUIEKTYAJIbHOU JEATEIbHOCTBIO, KaK U
OOBIYHBIC TPAXK/IaHE HAIICH CTPaHBbI.

2. Ix mpaBa mpsMO HE OrPaHUYMBAIOTCS 3aKOHOM, OJHAKO HEPEIKO
BO3HHUKAIOT MpPOOJEMHBIE Cllyuyad, MEIIAoIINe peaqu3alui MpaBa Ha
M300peTeHne, OCHOBHOW TNPUYMHOM SABISAIOTCA  YCJIOBHUS  OTOBIBAHUSA
HaKa3aHMsL.

3. IIpaBoBoe peryiaupoBaHue TIpPa)kIaHCKO-TIPABOBBIX OTHOILICHUH C
Y4acTUEM OCYKJIEHHBIX JOJHDKHO HOCUTh KOMILJIEKCHBIH XapaKTep, MOCKOIbKY
OCYUIECTBJISIETCS HE TOJIBKO I'PAKJAHCKUM, HO U YTOJIOBHO-UCIIOJHUTEIbHBIM
3aKOHOAATEIbCTBOM.

4. OcyXeHHbIE TUIICHBI YACTH CBOMX IPAXKIAHCKUX MPaB, a KPOME TOrO
u3-3a OTOBIBaHMSI HAKa3aHWUsS OrPAHUYEHbl WM JIMILIEHbl BO3MOKHOCTH
M0JIb30BAThCS HMMEIOUIMMUCS IpaBaMU. OTH OIPAHUYEHHUS IOJHOCTHIO
COOTBETCTBYIOT IIE€JIIM YIOJOBHOI'O HaKa3aHUS U SBIAIOTCS aJeKBaTHOU
Mepoi B OTBET Ha COBEPIICHHUE OCYKIECHHBIMU MPECTYMHBIX AesHui (cT. 1
VYT0I0BHO-UCTIOJHUTENRHOTO KoJiekca Poccuiickoit ®enepanuu (manee —
YUK PD)).

B cooTBeTcTBUM € YTOJI0BHO-UCIOIHUTEIbHBIM 3aKOHOIaTENBCTBOM (4. 8
cr. 12 u 4. 4 cr. 89 YUK P®D) misg okazaHus IOPUANYECKON HOMOIIU
OCYXXJIEHHOMY IpEeIyCMOTPEHbl KpPAaTKOCPOYHbIE CBHJAHUA C JIMIAMH,
MMEIOLUMH NIPAaBO OKAa3bIBaTh TaKyl MOMOIIb. MMmes cBOM ompernesieHHbIN
MEHUTEHIIMAPHBIA OMBIT MO OKa3aHMUIO IPABOBOW IOMOIIU OCYXKJIEHHBIM,
aBTOPOM OTMEYAETCS, YTO ITATEHTHBIE TIOBEPEHHBIE MOTYT HE UMETh BBICILIETO
IOpUANYEcKOro  oOpa3oBaHMs, OJHAaKO B  OOJIBIIMHCTBE  CIIydaeB
aIMMHHUCTpAllMEX  WCHOPABUTENBHBIX  YUYPEKACHHMM B  KpPAaTKOCPOYHBIX
CBUJAHMSIX C JJAHHBIM JIMIIOM Oy/l€T OTKa3aHO, YTO 3aCTaBIISIET OCYKJIEHHBIX
BBIHY)KJICHHO o0OpamaTrbcsi K TPeTbUM JIHMLAM JUId pealu3allid CBOMX
MATEHTHBIX [IPaB.

K coxanenuro, ®CUH Poccun n PociaTeHT HUKaK HE B3aUMOJIEHCTBYIOT
MeXxay co0oil B NaTEeHTOBAaHMU HU300pETEHHM, OT 3TOro MHapTHEPCKOTrO
COIJIAIIEHUS JIaHHBIE BEJOMCTBA TOJBKO OBl BBIUIPAIM, B CBA3M C UYeM
MOSIBJIIETCSI  HEOOXOAMMOCTh PAacCMOTPETh BONPOC Ha 3aKOHOJATELHOM
YpOBHE 0 BO3MOKHOM COTpYAHHUYECTBE. TakxKe nccie0BaHuEM YCTaHOBIICHO,
YTO CETrOAHsI Ul CHELKOHTHHIEHTA, HAXOJAIIErocs B MECTax JIMIICHUS
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CBOOOJZIbI, OCHOBHOH MPOOJIEMOW SIBIAECTCS  YCTAHOBJICHHBIA  PEXHUM
OT6BIBaHI/I$I HaKa3aHHfI, B CBA3HU C UEM HCOGXO[[I/IMO BHCCTH ITIOIIPABKU UMCHHO
B YI'OJIOBHO-UCIOJHHUTEIbHOE 3aKOHOAATEIbCTBO, IOCIE KOTOPBIX Yy JIMII,
3aHUMArOIMuXCs HHTGHHGKTy&HBHOﬁ ACATCIIbHOCTBIO, AOJI2KHA ITOABUTHLCA
BO3MOXXHOCTh BOIUIOIIATh CBOM IPOMBILIUICHHBIE HAEU B CIELHUAIBHO
oTBezleHHOEe BpeMs. [Ipennaraemple U3MEHEHUS CBOJATCS K KOPPEKTUPOBKE U
pean3alny NaTeHTHBIX [IPaB OTAEIbHON KaTeropuei rpakaaH, HaXOAsIuXcs
B ICHUTCHIUAPHBIX YUYPCIKIACHUAX TIPU OT6LIB3,HI/II/I YIr'OJIOBHBIX HaKa3aHuil B
BU/IC JIUIICHUS CBOOO/IBI.

I[HSI MOBBIIICHUA MOTHBAIIUH OCYKACHHBIX K CO3JaHUIO IPOMBIIIJICHHBIX
M300peTeHmil, a TaK e B cllyyae YCIEIIHOW peaju3alliy MaTeHTHBIX IpaB,
AIMUHHUCTpAlUN HCITPABUTCIIBHBIX yqpencﬂeHHﬁ MNpEaACTaBIACTCA
1e1eCO00pa3HbIM YUUTHIBaTh MOAOOHYIO JESATEIBHOCTh MPU PEUICHUH
BOIIPOCOB 00 YCJIIOBHO-JOCPOYHOM OCBOOOXKICHHH WM 3aMEHE HE OTOBITOM
4yacTH Haka3aHus 0oyiee MATKUM BUIOM.

Peanmaum{ YKa3aHHbIX HpG[IJIO)KeHI/II;'I ITIO3BOJIUT IIOBBICUTH
3¢ (HEeKTUBHOCT MHTEIEKTYAIbHON AESITeNbHOCTH TPpakJaH, HAPYIIUBIIUX
3aKkoHoAaTenbcTBO Poccuiickoit denepaunyu U OTOBIBAIOIIMX YTOJIOBHBIE
HAKa3aHMs B OTEYECTBEHHBIX IEHUTCHIIMAPHBIX YUPEKICHUSAX.
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The Institute of Patent Law occupies a special place in civil law relations. In
modern realities, the number of breakthroughs in industrial production and
inventions in other spheres of life is rapidly increasing. In order for the inventor
to be confident in the protection of his intellectual rights, the norms regulating
the legal relations of patent rights, ways of their implementation and protection
were introduced into the legislation. The author identifies the problems of the
implementation of patent rights by a separate category of convicts serving a
criminal sentence in the form of imprisonment, which do not allow the convicts
to fully exercise their patent rights, and determines the optimal opportunities
for their implementation.
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