KoonepaTuBa, MNOCKONbKY  MPETEH3UM  KPEeAMTOpPOB,  NPeabsiBUBLLIMX
TpeboBaHUs K KOOMepaTMBY B TEYEHME LIECTU MecaueB nocne nybnukaumm
coobuieHns 06 yka3aHHOM yYMeHbLUeHUW pa3Mmepa naesBoro (oHAa, AOKHbI
6biTb  yaoOBNeTBOpeHbl. [yMaeTcs, He 6yAeT HapylleHueM, ecnu
CENbCKOXO3SMCTBEHHbIA MPOM3BOACTBEHHbIA KOOMEPaTUB YBEAOMUT CBOMX
KpeauTopoB, YTO Ha3blBAaeTCAd  «HanpsiMyto», MOCPeACTBOM  MOYTHI
(TenerpacHoi, akcumMunbHOM U T.M.), NO3BONAIOWEN YTBEpXAaTb O
nosly4eHnn ee agpecaToM.

PaccMoTpeHune BOMpPOCOB MMYLLECTBEHHOIO NOSIOXEHNS
CENbCKOX03ANCTBEHHBIX MPON3BOACTBEHHBLIX KOOMEPATMBOB, AENCTBYHOLIMX
Ha ocHoBe MK P®, 3akoHa O CeNbCKOXO3AWCTBEHHOW KOOMepaumu U Apyrux
HOPMaTMBHbIX MpPaBOBbIX aKTOB, MO3BOMSIOT FOBOPUTbL O HEOHXOAMMOCTM
AanbHeWlen paboTbl MO COBEPLUEHCTBOBAHUIO PErYIMPOBAHUS OTHOLLIEHWIA,
CBSI3aHHbIX C  MMYLUECTBEHHbIM  MOSIOKEHNEM  CENIbCKOXO3AWCTBEHHbIX
NPOM3BOACTBEHHbLIX KOOMNEPATUBOB.

H.B. YeHyoB"

NMPOBJIEMbl PEOOPMNPOBAHNSA YACTU NEPBOMN
FPAXXAAHCKOIO KOAEKCA POCCUNCKOUN ®EAQEPALIUUN

NS NpakTUYECKOro OCYLLECTB/IEHMS] NPOrPaMMbl Nepexoaa K pPbIHOYHOM
3KOHOMMKe B P® HeobxoaMmo 6bin0 €o3aatb (MPUHATB)  CUCTEMY
LiefieHanpaBieHHbIX M B3aMMHO COMaCcOBaHHbIX 3aKOHOAATENbHbIX aKTOB O
cTaTyce, npaeax M 06A3aHHOCTSIX, @ TaKXe OTBETCTBEHHOCTU YYaCTHUKOB
PbIHOYHbIX OTHOLUEHWUIA. Takue 3aKOHOAATENIbHbIE aKTbl BO BCEX CTpaHax C
PbIHOYHOW 3KOHOMMKOMN OTHOCATCS K Chepe rpaxkAaHCKOoro npasa v Hapsiay
HaforoBbIM 3aKOHOAATENbCTBOM SB/IAKOTCS OCHOBHbIM PErynsiTopoM pblIHKA.

MpuHsTble Poccnelt B Hadyane 90-X roaoB 3aKOHbl O COBCTBEHHOCTU M
NpeanpuvHUMaTENbCKOA  aesdTenbHocT, O 6aHkax UM 6aHKOBCKOM
AEATENbHOCTM, 06 WHBECTUMLMOHHOM [AesTeNbHOCTU W, cneumanbHo, 06
MHOCTPAHHbIX  MHBECTULMSAX, O  KOHKYPEHUMW U OrpaHuUyeHun
MOHOMO/IMCTUYECKON AenaTeNlbHOCTM, 06 aBTOPCKMX M CMEXHbIX NpaBax, O
3awmTe npaB noTpebuTenen, o ceoboae NepeaBuKEHNS rpaXaaH U apyrve,
OXBaTblBaNM M PErYAMPOBasiM MHOIME, HO Aaneko He BCE CTOPOHbI PbIHKA, U
He BCO cdepy OTHOLUEHWA TpaXKAaHCKOro OOLECTBA M YaCTHYIO XXWU3Hb
noaen. A [naBHOE — OHM He co3dany OobLWMX NpaBua U MONOXEHUN,
pacnpoCTpaHAIOWMXCS Ha ntobble Ccaenku, [AOroBopbl W OTHOLLEHMS

" YeHuUoB Hukonaii BacunbeBuY — AOKTOP OPUAMYECKUX Hayk, npodeccop kadeapsl
rpaXKAaHCKOro rnpaBa topuanyeckoro dakynbTeta TBEPCKOrO roCyAapCTBEHHOIO
yHUBEpCUTETA.
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rpakgaHckoro obopoTa, B TOM 4uCle W Ha NpeaycMOTPEHHbIE
cneuManbHbIMM 3aKOHaMK, a Takxe obmx npasui, KOTOpble onpeaensnv
6bl MpaBOBOE MOMIOXXEHME JOBLIX YYACTHMKOB PbIHOYHOIMO XO3AMCTBA U
rpakaaHckoro o6opota. JTO Bbi3Basio HEO6XOAMMOCTb MPUMEHEHUS B
CTpaHe 3akoHogaTenbcTea bbiwero CCCP.

Crano £CHbIM KM MNOHATHBIM, 4YTO Ans obecrnevyeHns eauMHCTBa W
COrNIaCcoBaHHOCTM  OTAENbHbIX AKTOB O pblHKE HeobXxoaAMMO UMETb
OCHOBOMOJIAraloWmi  3akoH, Onpeaensiowmin obuwme Xo3sIMCTBEHHbIE U
NnpaBOBble Hayana B 3TOM 06/1aCTU U CUCTEMY TEKYLLEero 3aKoHOAATENbCTBA.
Takum ocHosononarawwmMm deaepasnbHbIM 3aKOHOM, YNpPaBASOWMM BCEMU
aKTaMyM OTpac/M PaXKAaHCKOro 3aKkoHOAATEeNbCTBa, CTan [paAaHCKWUM
kogekc P® ('K P®), nepBas 4acTb KOTOpOro npuHsita [ocyaapCTBEHHOM
aymon 21 okTsa6pst 1994 roaa n BBeaeHa B Aelcteue ¢ 1 sHBaps 1995 roaa.

CnegyeT OTMETUTb, 4TO TpPaXKAAHCKOE  3aKoHOAATeNbCTBO  He
OrpaHM4YMBaETCs paMKaMu KodeKkCa, OHO BK/KYaeT B €ebs psaa KpynHbIX
3aKOHOB, pa3BMBaOWMX NPUHUMMBLI U HOpMbI K PO. Peyb nget, B nepsyio
oyepedb, O KOAeKcax M YyCTaBax, MOCBSLWEHHbIX OTAENbHbIM BuaaM
nepeBo3ok  (MOPCKOM,  BO3AYLWIHbIN,  XXENE3HOAOPOXHbIA,  PEYHON),
defepanbHblX  3akoHax 06  OpraHvM3auMOHHO-NPaBOBbIX  dopMax U
AESATENbHOCTU  OTAENbHbIX BWAOB  OPUAUYECKUMX  NNL, O KPEeCTbSHCKOM
(dbepmepckoM) X035MCTBE, 3aKOHbl O 6aHKpOTCTBE WM Apyrue. MHorue us
3TUX  aKTOB  SBMSOTCA  BecbMa  OBbeMHbIMKM,  coaepXxaT  HOpPMbl
AAMUHUCTPATMBHOIO M (PMHAHCOBOrO 3aKOHOAATENbCTBA, HO OHU BbINOJHSOT
OYeHb BAXHYIO (PYHKLMIO — MX COAEpXXaHUe WCKIIYaeT MM MaKCUMMasbHO
OrpaHNYMBaET M3aaHMe MOA3aKOHHbIX aKTOB.

Henb3s cornacutbCs € NPeAnoXeHNs MU, UMEIOWMMN MECTO B Hay4YHOM
nutepaType, HanpasfieHHbIMU Ha COKpalleHue cocpenoTodeHHoro B K PO
HOPMaTMBHOrO MaTepuana W nepeHeceHne ero B [peanpuHMMAaTENbCKUM
KOAEKC, KOTOpbIN Gbl peryMpoBan OTHOLLUEHMSI, CKlaabliBalowmecs B chepe
KOMMepYeCcKor AesTeNbHOCTU. Takoe pelleHve npeanonaraer Hanuyve B
MpeanpuHMMaTenbckoM koaekce O6Wen 4YacTu, KOTopasi Heu3bexHO
fomkHa 6yaper BocnpousBoanTb HopMmbl K P®, uyto 6yaer uMeTb
HeraTuBHble nocneacTeuns. Co3agaHue e B [peanpuHUMaTENbCKOM KoAeKce
WHOW, —OT/Myatollenca no cogepxaHuto ot K PP, O6wen yactu
NpOTMBOPEYNT BCeMy cofepxaHuio K PO, TpakTyoweMy rpaxaaHcKoe
3aKOHOOATENbCTBO KakK  €AMHYI0 CUCTEMY HOPM  4acTHOro npasa,
perynavpyoLiero n KOMMepyeckue OTHOLLEHUS o yyactmem
npeanpvHuMatene, a 'K PO - B kauyecTBe OCHOBOMOMAraloWero LeHTpa
3TON CUCTEMBI.

[JlanbHelwee pa3BUTME TPaXKAAHCKOrO 3aKOHOAATENbCTBA JIEXWT Ha
nyTn oboraweHuns cogepxanuns 'K PO, a He Ha NyTM nepeHoca peLueHus
BakHeMwmnx npobnem m3 K PO BO MHOXECTBO HOPMAaTUBHbLIX aKTOB.
CerogHs pacnpegeneHve HOPMATMBHOrO MaTtepuana — BOMPOC He TOMbKO
tOpUANYECKUIA, HO M MonuTMYeckuin. Mocne npuHsTua 'K PO notpeboBanock
n3aaHve 60nbLWOro KoM4yecTBa 3akOHOB, MOA3AKOHHbIX akToB. CeroaHs yxe
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MOXHO yTBepxAaaTb, 4YTO B Poccum nosiBUnack  «3akoHoAaTeslbHast
BEPMULLENBL», 4YTO YCNOXKHSAET W 6e3 Toro HenpocTyrd CUCTeEMy
npasornpumeHeHuns. Bcneacrteue 3toro [lpesnpeHTom Poccum B 2008 roay
co3gaH CoBeT MO KoauduMKauMM W COBEPLUEHCTBOBAHWMIO TPaXXAAHCKOro
3akoHogaTenbcTtBa. CoBeT MpucTynun K paboTe, pe3ynbTaTOM KOTOPOW
ABNATCA 4 KoHuenuuun:  «KoHuenuusi COBEepLUEeHCTBOBAHWUS  06LUMX
nonoxeHun K P®», «KoHuenuusi pasBUTUS 3aKOHOAATENbCTBA O
topyuandeckux nuuax», «KoHuenums pasBuTUS 3aKOHOAATENbCTBA O BELLHOM
npaee», «KoHuUenuus pasBUTUS 3aKOHOAATENbCTBA O UEHHbIX ByMarax wu
(PMHAHCOBbLIX CAenKax».

B KkauyecTtBe npuMMepa MOXHO COCNaTbCAd /UWb HA HEKOTOpble
NnpeasoXXeHns no cosepeHcTsoBaHuio MK PO.

- Tak, B 'K P® oTCyTCTBYET YKa3aHue Ha A0OPOCOBECTHOCTb Kak 0BLLniA
MPUHUMN rpaXKAaHCKOro MpaBa, YTO AO/HKHO HaWTu oTpaxeHue B cT.1l K
PO. B c1.5 TK P® B KayectBe MCTOYHMKA rPa)KAaHCKOro rpasBa Ha3BaH
obblyaii Aenosoro obopoTta. Mexay TeM, Ha NpakTUKe 0b6blYai NPUMEHSIETCS
M 3@ paMKaMu npeanpuHMMaTenbckon cdepbl, HanpuMep, B OTHOLLEHUSIX,
CBSAI3aHHbIX C ornpefenieHneM rpaxaaHamy nopsiaka Mnonb3oBaHus 0bWwmM
MMYLLECTBOM. YKasaHMe Ha ob6bluai Kak WCTOYHWK rpaXxAaHCKOro mpasa
Hapsaay ¢ obblbuaeM AenoBoro 060poTa COAEPXMUTCA B MeXAYHAPOAHbIX aKTaxX
M B MEXAyHapOAHbIX AO0roBopax, 3aKitouyeHHbIXx Poccuen. Ccbinku Ha
06blyali BK/IIOYEH B FpaXaaHCKMe KOAEKCh psifa rocyaapCTB.

- Ocoboe BHMMaHWe npuBnekaeT k cebe npobsema BO3HWKHOBEHUS
rpaXKAaHCKUX NpaB MOCPEACTBOM [ABOMHOW perncrpaumun  (permcrpaumm
[AOKYMEHTOB CAENKM U perncrpaums npas).

B npaBonopsigkax repMaHCKOM npaBoBOM ceMbuM (K KOTOPOM
TPaAMUMOHHO OTHOCSIT POCCUMCKYIO MPaBOBYH) CUCTEMY) rOCyAapCTBEHHas!
perncTpaunsi Npou3BOAUTCA HE B OTHOLLEHWM CAENOK, Kak B aHIIMACKOM
CUCTeMe npasa, @ B OTHOLLEHMN BO3HUKAIOLWMX NpaB (NpaBoBbIX TUTYOB).

MNpennaraeTcs BepHYTbCA K HOTApUasibHOMY YAOCTOBEPEHUIO CAENOK C
HeABMXMMOCTbIO, NMOCKOMbKY HOTapuanbHOe YAOCTOBEPEHWE OXBaTblBaeT Ty
CTaauMi0 BO3HMKHOBEHWS MPaBOOTHOLUEHWW, KOTOpasl He 3aTparuMBaeT
roCyapCTBEHHOW perucrpaumm.

- C1. 10 'K PO ycraHasnuBaeT npeaesnbl OCYLECTBEHUS MpaXaAaHCKMX
npaB, 3aKpennsis MpsIMOM. 3anpeT Ha Takue [AeUCTBUSI FpaXaaH U
IOPUANYECKUX  JIML,  KOTOpble  OCYLUEeCTBASAKOTCA  UCKOUYUTENBHO  C
HaMepeHrMeM NPUYUHWUTL Bpea ApYroMmy nvuy, a Takxke 3noynotpebneHuve
NpaBoM B WHbIX ¢dopMax. Ha npakTuke BO3HMKAIOT TPYAHOCTU Mpu
onpeaeneHnn uHblx GopM 3noynoTpedbneHns npasom. [pyrum HeaoCTaTKOM
ct.10 TK P® gBnsierca 10, YTO OHa OpPUEHTMpPOBaHa Ha MOCNeACTBUA ANS

Hapywutens, HO He [OMNyCKaeT  YCTQHOBNEHWUSI  KaKUX-1mbo
LOMONHUTENbHBIX BO3MOXHOCTEA ANa nuua, NOCTpagaBLUero OT TaKoro
3noynotpebnexus.

- PaccmatpuBasi npobnembl 3awwmnTbl rpaxKaaHCKMX npas, HeobxoaMmo
06paTnTbCA K coaepxaHnto cT.16 MK PO, npeaycMaTpuBaioLlein Bo3MeLLeHre
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yObITKOB /Wb 33 HEMpPaBOMEPHbIE AENCTBUSI FOCYAAPCTBEHHbLIX OPraHoB,
OpraHoB MECTHOro CamoynpasieHust UM AO/MKHOCTHBIX JIML, 3TUX OpraHoB.
OAHako B COBPEMEHHOM MpaXkAaHCKOM 060poTe CyLeCcTBYIOT Cyvan, Koraa
MOXHO CTaBuUTb BOMPOC O KOMMEHCauMn WMYLEeCTBEHHbIX MNOTepb,
MPUYMHEHHBIX HE MNPaBOHAPYLIEHMSIMM, @ MPaBOMEPHbIMU AEACTBUSAMM
(Hanpwumep, nU3bATUE  WMMyWecTBa AN FOCyAapCTBEHHbIX  MAn
MYHULMNANbHBLIX HYXZA). B TO e BpeMsi 0blmMx HOpM, YCTaHaBAMBAKOLWMUX
MEXaHM3M ornpefeneHnss pasMepa BO3MeELeHWs B Ciydasx, Korga
MMYLLECTBEHHbIE MOTEPU MPUYMHEHDBI NPaBOMEPHbIMU AekcTBUSIMU, TK PO He
COAEPXMUT, @ MEXAHN3M BO3MELLIEHUS YObITKOB, YCTAHOBMEHHBIN CT.15 K PO,
He AO/HKEH NMPUMEHSATLCS, NOCKOMbKY B €€ OCHOBE NIEXMUT MpaBoHapyLlleHune.

- B rnaeBe 6 K P® cocpepoToyeHbl 0blwme nonoxeHuss 06 obbekrax
rpakaaHckux npas. B uenom, cpean obbekTOB BblAENSOTCS BelU U UHble
06bekTbl. [paXaaHCckM 06OpOT paccMaTpUBAET B KayecTBe MNaTeXHbIX
CPeacTB, BbIMNOMHAOWMX OAMHAKOBbIE 3KOHOMMYECKue  (yHKUUKW, [ABa
pa3fIMyHbLIX MO tOpMAMYECKON npupoae obbekTa — AeHbru (Haxoasiumecs B
obpaweHmn 6H6aHKHOTBI WM MOHeTbl baHka Poccun,  T.e. 06beEKTbI
MaTepuanbHoro muvpa — Bewmn0 U AeHeXHble CpeacTBa Ha 6aHKOBCKMX
cyetax (06bEKT, MMetoWmnin 065a3aTeNbCTBEHHO-MPABOBYIO Mpupoay). ITu
06beKTbl MHOrOKpaTHO M 6eccncTteMHO ynoMuHakTcs B TekcTe K PO.
OpHako B cT. 140 K P® Ha3BaH TO/IbKO OAUH U3 3TUX OO6BbEKTOB — AEHbLIW.

YunTblBasl, YTO [AEHbIM CYLLECTBYIOT B ABYX c¢opMax (HanmMuHou W
6e3HannM4yHON), OTOXAECTB/IEHME MX C BellaMn MoABEpPraeTcs Kputuke. B
YaCTHOCTW, Bellb Kak 0b6bekT, npeamnonaraeT yCTaHOB/IEHWE Ha Hee npasa
COBCTBEHHOCTM, TOrAa Kak MpaBO Ha AeHbrM B 6e3HanuuHoi dopme He
MMEIOT OCHOBHbIX MPU3HAKOB NpaBa CO6CTBEHHOCTM.

B KpnTUYeCcKOM Ktoye MOXXHO paccMaTpuBaTb M Apyrue pasgensl K
PO.

I"H. YeprmikuHa

NATEHTHBIE NMPABA B CUCTEME l:I’ACTI/IV‘-IETBEPTOI‘!’I
FPAXXAAHCKOIO KOAEKCA POCCMUCKOU ®EAEPALIMMN

CnoXHoCTb M MHOroobpasme 3KOHOMUYECKUX OTHOLUEHWUI TpebyeT
aeKBAaTHOro  MOCTPOEHUST M CUCTEMATU3auMM  3aKOHOAATENbCTBA.
Koandukaumsa 3akoHoaaTenbCTBa B 3TOM 4YacTM NpeAcTaBnsieT Hanbonee
3deKTUBHBIM  CNOCO6  cucTeMaTM3auuu, MNO3BONAIOWNA  YNOPSAOUUTD
HOPMaTUBHOE perynvpoBaHMe OnpeaeneHHoro BMAA OTHOLIEHWA B

* YeoHnukunHa ManuHa HuKonaeBHa — KaHAMAAT HOPUAMYECKMX HAyK, 3aBeaytoLlast
kadeapol rpaxaaHcko-npaBoBbix ancumnamH HOY BMO «Akaaemust MHIMY».
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