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OCHOBHBIE CBOMCTBA I'PAXKJTAHCKO-IIPABOBOI'O
HNHCTUTYTA: BOITPOCbBI TEOPUH

B.B. Bacuanes

TBepckoit rocyJapCTBEHHBINH YHUBEPCUTET

PaccmarpuBaeTcsi BaXXHBIA BOMNPOC TEOPUU TPaKMAAHCKOro — MpaBa —
BBISIBIIEHHE M OOOCHOBAaHHE OCHOBHBIX CBOWCTB HHCTUTYTaA T'PaxXIaHCKOIO
Impasa. B kauecTBe TaKOBBIX ABTOp  BBIACJIACT: 1) 00513aTEILHOCTD
CYIIECTBOBaHUS B CUCTEME; 2) QYHKIMOHAIBHYIO HAIPaBICHHOCTh HOPM Kak
HHCTUTYTOOOpa3zytomuil Gaxkrop; 3) OOLIHOCTh U COBOKYIHOCTH OTPACIIEBBIX
HOpM, 0Opa3ylomux HHCTUTYT, 4) CaMOCTOSATEIbHOCTh W aBTOHOMHOCTH
HHCTUTYTa; 5) o0ecnedyeHHe C IOMOLIBIO HMHCTUTYTa IIOJIHOTO U
3aBEPILIECHHOIO IPABOBOI'0 PETYIUPOBAHUA.

Knrouesvle cnosa: uncmumym 2panxcoancko2o npasa, ceoUCmsea UHCMumymad,
COBOKYNHOCNb HOPM, ABMOHOMHOCHb, CAMOCNMOAMENbHOCNb, Ccucmema
2PAdtCOaHCKo20 npasa.

Teopernueckue MpeACTaBICHUSA O CBOMCTBAX IPakIaHCKO-IIPABOBOIO
WHCTUTYTa HE HAIUIM JOCTAaTOYHOM pa3pabOTaHHOCTH B IMBUJIMCTUYECKOM
JIATEpAType, HECMOTPSL Ha 3HAYUMOCTH ITOTO CTPYKTYPHOI'O dJIEMEHTa IS
€IMHCTBA TPAXIAHCKOrO IMpaBa. IDTOT MNPoOEn TOJIKEH OBbITh BOCIIOIHEH
MyTéM BBISBICHUS M OOOCHOBAaHUS OCHOBHBIX CBOMCTB TI'pakJaHCKO-
IIPAaBOBOTO MHCTUTYTA KaK CTPYKTYPHOI'O 3JIEMEHTA CUCTEMBI IPaXkIaHCKOTO
rpasa.

Bo-nepBbIX, Ipa)k1aHCKO-IIPAaBOBOM HHCTUTYT — 3TO OOIIHOCTH M
COBOKYITHOCTh  TPaXJaHCKO-TIPABOBBIX  HOPM,  KOTOpbIE  0OOpa3yroT
IPaKIaHCKO-IIPaBOBOM UHCTUTYT. Kareropus «OOILIHOCTHY c
3TUMOJIOTUYECKOW  TOYKM  3pEHHUS  TOJKYETCs Kak  €IMHCTBO U
HepaszBHOCTLl, HaJIM4ne Hepa3pbIBHBIX cBsi3eit’. M3 aoro CIENYyeT, YTO
OOIIHOCTh  TPAXKJAHCKO-TIPABOBBIX  HOPM, (OPMUPYIOUIUX  HUHCTUTYT
IpaX/IaHCKOr0 MpaBa, — 3TO OOBEKTUBHAs IIEJIOCTHOCTb, OCHOBAaHHAas Ha
€IUHCTBE W HEPA3pPBIBHOCTU T'PaXJAHCKO-IPABOBBIX HOPM B OTPaCIE€BOM
MHCTUTYTE TPakJaHCKOTO IpaBa, 0OyCIIOBJIEHHAs HaJWYHEM HEpa3pbIBHBIX
cBa3erl Mexnay Humu. [lo MuHenmio B.M. IlepcTioka, 3TH CBS3U «HE
BPEMEHHBIE, HE CIIy4JailHble, a YCTOWYHBBIE, OOBEKTUBHBIE, 3aKOHOMEPHBIE,
KOTOpBIE BEAYT K BO3HMKHOBEHHIO KAUYECTBEHHO HOBOM IPaBOBOM

1 Cm.: TonkoBbI#t croBaph pycckoro sizeika: B 4 1. / mox pexa. A.H. Ymakosa. M., 1938. C.
733. T.2.

2 Cm.: OxeroB C.M. CnoBaps pycckoro s3sika / mox pea. H.IO. IlIBenosoit. M., 1973. C.
401.



IIEJIOCTHOCTH — WHCTUTYTa OTPACIH npaBa»3. C Takoli mo3uiuen cleayet
COTJIACUTHCA, TMOCKOJBKY MPEIOKEHHAs IIeHHass U EMKas XapaKTepUCTUKA
CBS3el MEXIy HOpMaMH TIpaBa HauOoJiee IOJHO OTpPakaeT CYIIHOCTh
uHcTUTyTa. CBSI3b  T'PaXKJIaHCKO-TIPABOBBIX HOPM BHYTPHM HHCTUTYTA
obecneyuBaeTcs OOIIHOCTBIO OOIIIECTBEHHBIX OTHOILLIEHUH, Ha
pPEryJIupoOBaHHE KOTOPBIX HAMPABICHbl WHCTUTYLHOHAJIbHBIE TPa’KIAHCKO-
MpaBOBbIC HOPMBI. TakWe TECHBIC CBS3HM MEXKIYy HOPMaMU TPaXkJIaHCKOTO
paBa BHYTPU KaXKJIOTO T'PaXKTAHCKO-TIPABOBOTO HMHCTUTYTA 0OCCIICUUBAIOT
HEBO3MOKHOCThH BBIWICHECHHS KaKOH-TM00 IpaKIaHCKO-TIPABOBOW HOPMBI M3
BHYTPEHHETO CTPYKTYPHOTO CTPOCHHS TPakJIaHCKO-TPABOBOIO0 WHCTUTYTA
0e3 KadyeCTBEHHOro yiepda CYITHOCTH TpakIaHCKO-TIPAaBOBOTO MHCTHUTYTA.
W3bsiTHe HOPMBI M3 WHCTUTYIIMOHAIBHOW OOIIHOCTH MOXET IMPUBECTH K
yTpaTe LEeTOCTHOTO MPABOBOTO PETYIUPOBAHMS OOIIECTBEHHBIX OTHOLUEHUH,
OCYIIECTBIISIEMOI0 HOPMaMH TIpaBa B paMKaxX OMPENEIEHHOTO IPakIaHCKOTO
MIPaBOBOTr'O UHCTHUTYTA.

[ToMuMoO OOIIHOCTH, HOPMBI TPAKIAHCKOTO TpaBa, 0ObEIMHEHHBIC B
rpaXAaHCKO-TIPABOBOM HMHCTUTYT, XapakTEpU3YIOTCAd KaK OOBEKTHBHAS
COBOKYITHOCTB. Takasi COBOKYIHOCTh HE MOXET OOpa30BBIBATHCS OJHOM,
HECKOJBKMMH M JaK€ 3HAYUTEIHHOW YaCThIO TPaXKIAHCKO-TIPABOBBIX HOPM.
Takast TMHrBUCTHYECKAs! KOHCTPYKITUS, KAK «COBOKYITHOCTb HOPMY, SBJISICTCS
BEpPHOM, MOCKOJIbKY CBHJIETEIBCTBYET OO0 OMNpENeNéHHOM COUYETaHUH U
COCIMHEHUH T'PaKIaHCKO-TIPABOBBIX HOPM B paMKaX I'PaKAaHCKO-TIPaBOBOTO
uHCTUTYyTa. KonmndyecTBeHHOE 3HaYeHHE IPaskJaHCKO-IIPABOBBIX HOPM €lIE He
CBUJICTEIILCTBYET OO0 MX COBOKYIHOCTH, TIOCKOJIBKY [UIsi €€ CO3JaHus
HEOOXOJUMBIM SIBJISIIOTCSL OMpEeTeHHbIE (DAKTOPBI, CIIOCOOCTBYIOIIHNE HX
00BEIMHEHUIO B paMKax OJHOTO IIEJIOTO ~ — TPaXIaHCKO-TIPAaBOBOTO
UHCTUTYTa. OTO emé pa3 [OKa3bIBaeT, YTO Kakoe Obl KOIUYECTBO
TPaKIAaHCKO-TIPABOBBIX HOPM HE OBLIO TMPEIMETOM PACCMOTPEHHs], TaKyrO
TPYIIy MOXHO paccMaTpUBaTh HCKIIOUUTEIBHO B KayeCTBE TIPYIIIbI
rPaKIaHCKO-TIPABOBBIX HOPM, HO HE MX COBOKYMHOCTU. M3 3TOTO Clemyer,
YTO JaHHbIE HOPMBI HE MOTYT 0Opa30oBbIBaTh TI'PaKIAHCKO-TIPABOBOM
MHCTUTYT B CWJIy CBOoedl  pa3po3HeHHocTH. [lns  ¢opmupoBaHus
OTpeAeNnéHHOT0  TPAXKIAHCKO-TIPABOBOTO  MHCTUTYTa HEOOXOAMMBI  HE
«CIIy4aiiHbIe» W Pa3pO3HEHHBIE HOPMBI, OOBEIUHEHHBIE KOJUYECTBEHHBIM
MoKa3zareneM, a OmNpeneiéHHas COBOKYMHOCTb HOpPM, 0OO0OIIeHHas
onpenenéHHbIM (PAKTOPOM UM COBOKYIMHOCTBIO Takux (hakropoB. B
pe3ynbpTaTe BO3ICHCTBUSI TaKoro (¢akTtopa Tpa)xIaHCKO-TIPABOBBIE HOPMBI
CTPYKTYPUPYIOTCSI B I'PaK/IaHCKO-TIPABOBBIE MHCTUTYTHI B 3aBUCHUMOCTU OT
CTENEeH! OOIIHOCTH, KOTOpasi 00ecIeunBaeTCsi HX OJHOPOTHOCTHIO.

¥ Ilepcriok B.M. CrcTemMa COBETCKOr0 IPaIaHCKOro IMPOIECCYaTbHOTO mpasa. Bompockr
teopun. — M.: 31-Bo MockoBckoro yH-Ta, 1989. C. 61.



Bo-BTOpBIX, OTIMYUTENBHON OCOOEHHOCTBIO TPaKJAHCKO-TIPABOBOTO
WHCTUTYTa SBISETCS HWHCTUTYTOOOpasyromuil  (akrtop, MO3BOISIOMIMN
O0BEAMHUTh TPAXKIAHCKO-TIPABOBbIE HOPMBI B CTPYKType HHCTUTYTa
rpaXJaHcKoro mpaea. Bompoc uHCTHTyTOOOOpa3oBaHusi U (haKTOPOB,
00yCIIOBJIMBAIOIIUX 3TOT MPOIIECC, SBIAETCS OAHUM M3 HamOOJIee BaKHBIX
UL TEOPETHUYECKOW pa3paboTKu MpoOieM, CBSA3aHHBIX C  TPaXITaHCKO-
[IPaBOBBIM MHCTUTYTOM. HayuHble BO33peHHs Ha pelleHHe ITOro BOIpoca He
OTJIMYAIOTCSI €AMHCTBOM Kak B TEOpUHU IpaBa, TaKk U B IUBHJIMCTUYECKOU
Hay4HOU JuTeparype. Tak, mo MmHeHuto M.J. baliTiHa, 0OIIHOCTH MPaBOBBIX
HOpPM BHYTPHU MHCTUTYTa OOECIIEYMBAETCS €AMHCTBOM IIPEIMETa MPaBOBOIO
PEryJIupoBaHusl, T. €. CYIIECTBOBAHUEM «COOTBETCTBYIOIICH Pa3HOBUIAHOCTH
OGIECTBEHHBIX OTHOMICHHI»', OOBECKTHBHO HYXIAIOIMXCS B IPABOBOM
PEryJIUPOBaHUM OMPENEIEHHON COBOKYMHOCTHI0 HopM mpaBa. O.C. Modde
mojlaraeT, 4ro  TakuM  (AKTOpoM  SIBJSIOTCS ~ 0coOble  (OpMBI
o0IIe0TpacIeBOr0 METOAa IPaBOBOIO PETYIMPOBAHMS, XapaKTepHbIC s
KaX710ro I/IHCTI/ITyTaS. ITo muenuro XK.-JI. bepxkenb, COBOKYIIHOCTb IIpaBuUll,
00pa3yrIux NpaBOBOM HHCTUTYT, OPraHM30BaHa BOKPYT OJHOM TJaBHOM
ujeu u oOIen JyXoBHOM OCHOBBI.

[IpoGnema moucka MHCTUTYTOOOpasyromiero (akropa, MO HaleMy
MHEHUIO, TpeOyeT HOBBIX MOAXOJO0B K €€ Pa3pelICHUI0, B OCHOBE KOTOPBIX
JNOJKeH  ObITh  aHaldW3  CYIIHOCTHOTO  3HA4YeHHs]  OTPacClieBbIX
crcreMoo0pa3yronmx (GakTopoB U HHCTUTYIMOHATBHON TuddepeHnannm
Ipa)xIaHCKO-TIPaBOBbIX HOpM. [Ipeamer mpaBOBOrO peryaupoBaHUs HMMEET
BaXHOE 3HAYCHHE, HO MPHU3HATH €r0 pemariuM (akTopoM B MOCTPOCHHU
MHCTUTYTOB TPakKJaHCKOTO IpaBa sBISIOCH Obl HeBepHbIM. Pa3HooOpasue
OOIIECTBEHHBIX OTHOMICHUMN, pEerylupyeMbIX TIpa)<JIaHCKOM IIpaBOM, HeE
MO3BOJISIET TPU3HATH TIPEAMET TPaXXAAHCKOrO IIpaBa €IUHCTBEHHBIM H
pemarnmM HHCTUTYTO0OpasyomuM  (aktopoM. OmuOOYHBIM OBLIO OB
NpPU3HATH  CYIIECTBOBAHHWE KOHCTPYKIMM — «OJHO  OOIIECTBEHHOE
OTHOIIEHHWE» — 3TO OAUH HHCTUTYT, IMOCKOJBbKY pPAaMKH OOIIECTBEHHOI'O
OTHOILIEHHUS OABVWKHBI U U3MEHUYUBBI.

HeBepHo Obulo ObI TOBOPUTH M O pelIaroNieM 3HAYCHHUU METOJa B
IIOCTPOEHUH HMHCTUTYTOB TPaXXIAAHCKOTO TpaBa, IIOCKOJBKY METOJ
IpaX1aHCKO-IIPABOBOTO PETYJIUPOBAHUSA SBISETCS JOCTOSIHUEM OTPACiIH
IPaXJaHCKOIO IpaBa, a HE €ro OTAEIbHBIX HHCTUTYTOB. Hekoropas
CeUU(PUYHOCTh BBIPAXKEHUS CBOWCTB METO/a TI'PakJaHCKO-TIPABOBOI'O
pPEryIUpOBaHMs B PA3IUYHBIX WHCTUTYTaX TPAXKIAHCKOTO IMpaBa HE MOXKET

* Baiitun M.U. CymHocTh npaBa (COBpeMEHHOE HOPMATHBHOE NPABOIIOHUMAaHWE HA TPaHU
IBYX BekoB). M., 2005. C. 288.

Cm.: Hodpde O.C. CrpykTypHble NHOApa3/eliCHHss CHUCTEMBl MpaBa (HAa Marepuaiax
rpakaaHckoro npasa) // Yuén. 3an. BHUMC3. 1968. Bem. 14. C. 54.
® Cm.: Bepskens JK.- JI. OGmas Teopusi mpasa / oz obmmeii pex. B.. Jlannnesxko ; mep. ¢ dp.
M., 2000. C. 313 — 314.
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JIOKa3bIBaTh  CYIIECTBOBAaHHUSA CBOEro 0co0Oro MerojJa IPaBOBOIO
peryaupoBaHUs A KaXJIOT0 WHCTHTyTa. Tak, Hampumep, B HHCTHTYTE
3aKyNOK I TOCYJApCTBEHHBIX U MYHHMIMIIAIBHBIX HYX] JAUCIO3UTHUBHOCTh
NIPAaBOBOT'O PETYIMPOBAHUS MPOSBIAETCS C YUETOM HAJTUYUS UMIIEPATUBHBIX
HOPM, KacarolUXcs MPOLEeAyphl 3aKI0YEHUs JOrOBOPa U €ro UCHOJHEHHUS.
OpHako 3T0  OOCTOATENBCTBO  HE  CBUACTENBCTBYET O  HATUYUU
CaMOCTOSITEJIbHOTO METOJA IPABOBOIO PETYIUPOBAHUS ITOr0 MHCTUTYTA, a
TOJILKO MO3BOJISIET TOBOPUTH O HEKOTOPBIX 3JIEMEHTaX HMMIIEPAaTUBHOCTH,
JIOIYCKAEMBIX MCKJIIOUUTEIBHO AJIS 3AIUThI MyOJINYHBIX UHTEPECOB. Takum
00pa3oM, METO]T TPakJaHCKO-TIPAaBOBOT'O PETYIMPOBAHUS HE MOXKET SIBIISIThCS
UCKJIFOUUTENIbHO HMHCTUTYLIMOHAJIBHOW IPAaBOBOM KaTeropuel, MOCKOJIbKY
UMeeT CYIIHOCTHOE 3HaYeHHE Uil BCEX MHCTUTYTOB IPAXKIAHCKOTO IMpaBa U
[0 CBOEMY COJEp)KaHUIO sBIseTcs (yHIaMEHTaIbHBIM  OTPACiEBBIM
CUCTEMO000Pa3yOMUM (HaKTOPOM TPaXKJTaHCKOTO MIPaBa.

B cuny cBoero ofmeorpacieBoro xapakTepa HE MOIYT ObITh
NpU3HAHBI B KA4eCTBE WHCTHTYTOOOPA3YIOIIUX MPUHIHUIBI TPAXKIAAHCKO-
IIPaBOBOI'O PETYJIMPOBAHUSA, IOCKOJIbKY MPUHIMIIBI TPAXJTaHCKOro MpaBa —
ATO OTPACIIEBOM CHUCTEMOOOPa3yIOIIH (paKkTop.

BbIBoJ B AaHHOM cilyyae OYEBUICH: HU OJMH M3 PACCMOTPEHHBIX
BhIIIe (haKTOPOB HE CIIOCOOEH pemuTh ATy 3amady. OJHAKO OTpULATh HX
LIEHHOCTh OBbLIO Obl HEBEPHO, IMOCKOJIbKY HX CYIUHOCTHOE COJEp)KaHue
MO3BOJISIET TOBOPHUTH 00 WX 3HAYUMOCTH JJIsl TpaKAaHCKoro mpasa. Ocoboe
3HAYEHUE ISl TPAXKAAHCKO-TIPABOBBIX HHCTUTYTOB HMeeT (QyHKUuUs
NpaBOBOrO HWHCTHTyTa. VIMeHHO (YHKIMS - TPaXkIaHCKOTO IPABOBOTO
UHCTUTYTa — OTO TJIaBHBIM (akTop, CHOCOOCTBYIOUIMH OOBEAMHEHUIO
TpaXXJIaHCKO-TIPaBOBBIX HOPM B TIPAaBOBOM WMHCTUTYT, oOecrieuuBas TeM
CaMbIM 3aBepIIEHHOE IPABOBOE PErYIUPOBAHHE.

B-TpeTpnx, TpaBOBOH  MHCTHUTYT = SIBIISIETCS  OOS3aTENbHBIM
CTPYKTYPHBIM 3JIEMEHTOM CHUCTEMBI I'paXKJaHCKOIO MpaBa. ITO 03HAYAET, YTO
IpaXkIaHCKO-TIPaBOBOW WHCTHUTYT — 3TO HE MPOCTO HAyYHAs KOHCTPYKIIHS,
CYIIECTBOBaHME KOTOPOM HMEET IEHHOCTh MCKIIOUYHMTEIbHO B KauyecTBE
TEOPETHYECKOM  NIPAaBOBOM  KAaTerOpuM, a CTPYKTYPHBIM  DJIEMEHT,
SBJISIIOIIMNACS CBA3YIOLIMM 3BEHOM MEXAY I'pa)kIaHCKO-IIPaBOBOM Teopuei u
MPAaKTUKOW. BO3MOXKHOCTE HMCIIOIB30BaHUS KATETOPUHU  «TPAXKIAHCKO-
IPaBOBOM MHCTUTYT» B NMPAKTHUECKUX LETSIX OOBEKTUBHO IMOATBEPKIAETCS
COJIEpKAHNUEM TPaXKAAHCKO-IPABOBLIX aKTOB, IMaBHbIM oOpazom ['K PO, B
KOTOPBIX TPAXKTAHCKO-TTPABOBBIE HOPMBI HE CYIIECTBYIOT U30JUPOBAHHO BHE
IpaXkJIaHCKO-TIPABOBBIX WHCTUTYTOB, TIPOSIBIISIS JTMAJIEKTHYECKYIO
B3aWMOCBSI3b TPAXKAAHCKO-TIPABOBOM HOPMBI M WHCTHTYTa TPaXKIAHCKOTO
IpaBa KaK YacTH U LEJI0ro, o0ecreuynBas TeM CaMbIM €IMHCTBO I'PakJaHCKO-
NPaBOBOTO HMHCTUTYTa. L[eHHOCTh TpaKIaHCKO-TIPAaBOBOTO HWHCTHTYTa W
00BEeKTHBHAsA HEOOXOAMMOCTh €ro CYIIECTBOBaHHS OOYCIOBIEHBI M TeM
00CTOSITENILCTBOM, UYTO 000COOJIEHHas TIpakJaHCKO-TIpaBOBasi HOpMa He
cnocoOHa = oOecneuuTh  3(P(GEKTUBHOE  MPaBOBOE  PETyIUPOBAHHE.
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BosgeiictBue 000cO0J€HHON HOpPMBI Ha OOIECTBEHHBIE OTHOLICHUS HE
OyzeT BCECTOPDOHHEM M TOJHBIM B CHJIy pa3HooOpasusi IKU3HEHHBIX
cuTyauui. BocrnonHeHHe  HENOJHOTBI  IIPaBOBOTO  PEryJUpPOBaHUSA,
OCYLIECTBISIEMOIO  OTHEIBHO B3STOM TIPaXXJAaHCKO-IIPAaBOBOM  HOPMOM,
BO3MOXXHO TOJIBKO MYTEM €€ COYETaHHs WU B3aUMOACHUCTBUS C IPYIHMMHU
IPAKJAHCKO-IIPAaBOBBIMM HOpPMaMU, HAIPABICHHBIMA Ha PEryaupoBaHUE
OOIIECTBEHHBIX OTHOUIEHUH 3TOro ke Bujaa. OObEeKTUBHAs HEOOXOIUMOCTh
00BbETUHEHUSI PA3PO3HEHHBIX IPAXKAAHCKO-TIPABOBBIX HOPM B OIPEACIEHHYIO
COBOKYIIHOCTb IPENONPENENeT W 3HAYUMOCTb I'PAKIAHCKO-IIPAaBOBOTO
MHCTUTYTA JUJIl CUCTEMBI TPaXKAaHCKOIO IIpaBa.

B-4eTBEPTRIX, K UYHCIY CBOMCTB, OTPaXKAMIIMX CYIIHOCTbH
I'Pa’KJaHCKO-IIPaBOBOTO WHCTUTYTA, HE00XO0AUMO OTHECTH  €I0
OTHOCHUTEJIBHYIO CaMOCTOSITENIbHOCTh U aBTOHOMHOCTh (DYHKIIMOHUPOBAHUS.
ABTOHOMHOCTb T'DaKJIaHCKO-IIPAaBOBOIO HMHCTUTYTA CBHJETEIBCTBYET O
HaJIM4YMEe Yy Hero COOCTBEHHBIX HMMMAHEHTHBIX 3aKOHOMEPHOCTEH
CYILIECTBOBAHUS U PA3BUTHs, A TAKXKE O €r0 HE3aBHUCUMOCTH OT IIPABOBBIX
HOPM, HE BXOIAILIUX B CUCTEMY I'DAKIAHCKOTO IIpaBa. MIMMaHEHTHOCTDb U1
IPaX/1aHCKO-IIPABOBOI'O  MHCTUTYTa O3HA4aeT HAJIU4YUE COOCTBEHHBIX
CBOMCTB, KOTOpBIE SABIAIOTCSA OTPa)KCHUEM XAPAKTEPHBIX CBOMCTB IPEIAMETA,
MeToAa, (GYHKIHMH W MPUHLIUIOB TPa)XIAHCKO-TIPABOBOTO PETYIUPOBAHHMS.
VIMeHHO Takas MMMaHEHTHas CYLIHOCTh JIOKa3bIBACT OCOOBIM XapakTep
IPaKJaHCKO-IIPAaBOBOTO MHCTUTYTA B CUCTEME IIPaBa, CBUJETEILCTBYET O €TI0
KaueCTBEHHOW LIEHHOCTH Ul OTPACIEBOM CTPYKTYphI. Mcrioap30BaHue Takou
KaTeropuM, KaK «HE3aBUCHMOCTB», IIPU OINHCAHMM CBOWCTB I'PAKIAHCKO-
[IPaBOBOI'O HMHCTUTYTa OCHOBAHO HAa TOM, YTO TIPaKIAHCKO-IIPaBOBOU
WHCTUTYT KaK CTPYKTYPHBIM 3JIEMEHT CHCTEMBI TI'DaKJAHCKOrO IIpaBa He
HaxOJUTCSd II0 OTHOWICHHIO K JPYIMM DJIE€MEHTaM B IIOJAYUHEHHOM
cocTostHUM. CTPYKTYpHBIE 3JIEMEHTHl CHUCTEMbl T'PaKJAaHCKOTO IpaBa
HaXOJATCS BO B3aMMOCBSI3M M B3aUMOIIPOHUKHOBEHUH MEX]y COOOM, HO 3TO
HE IOJPBIBAET TE3MCA O HE3aBUCUMOCTH I'PAKIAHCKO-TIPABOBOIO MHCTUTYTA.
B3auMocBsA3s M B3aMMO3aBHCHUMOCTb CTPYKTYPHBIX JJIEMEHTOB CHCTEMBI
IpaX/IaHCKOrO HpaBa — 3TO OTpaXKeHHE OOBEKTUBHON KAPTHHBI peasIbHbIX
OOIIIECTBEHHBIX OTHOLIEHUH M MX MPABOBOTO perynupoBaHus. X Hammuume
HE MOJPBHIBAET aBTOHOMHOCTH (YHKIIMOHHPOBAHUS TPakJaHCKO-TIPAaBOBOTO
WHCTUTYTa, a, HANpOTUB, CIOCOOCTBYET JAOCTHXKEHHMIO TIJIABHOW MLEIH —
CO3JIaHMIO TPaBOBOTO (yHIaMEHTa I PEryjIMpoBaHUs OOIIECTBEHHbIX
OTHOWIEHUM, BXOASAIIMX B IPEAMET TPaXAAHCKOrO IpaBa, OTPACIEBBIMHU
HOpMamMu IpaBa. He3aBUCMMOCTB M CaMOCTOSATEIBHOCTH — 3TO HE
TOXECTBEHHBIE XAPAKTEPHUCTUKU T'PAKJAHCKO-IIPAaBOBOTO MHCTUTYyTA. Ecim
HE3aBUCUMOCTb HWHCTUTyTa O3HA4aeT OTCYTCTBHE IIOJYUHEHUA 10
OTHOILIEHUIO K JPYTUM CTPYKTYPHBIM JJIEMEHTAM, BXOJSIIMM B CHCTEMY
IPAKJAHCKOIO IIpaBa MM B CUCTEMBbl MHBIX OTpaciel Ipasa, TO
CaMOCTOSITENILHOCTh ~ O3Ha4aeT CBOOOAY OT BIMSHHUS ~ CTPYKTYpPHBIX
o0pa3oBaHMl MHBIX OoTpaciell mpasa. [Ipu 3ToM umeercs B BUIYy He Jroboe
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BIIMSIHUE, KOTOPOE TAK WM MHAYe OKAa3bIBAETCS M UMEET MECTO B peabHOMN
KHU3HH, a JMIIb Takoe, KOTOpOe CHOCOOHO TPUBECTH K HETaTUBHBIM
MIOCJIEJICTBHSIM, BBIPAXKEHHBIM B U3BMEHEHUU CYLIHOCTH I'Pa)KAaHCKOIO MpaBa.

B-mAThIX, OJIHa U3 OCHOBHBIX OCOOCHHOCTEH TpakIaHCKO-TIPAaBOBOTO
MHCTHUTYTA 3aKJI04YaeTcsa B oOecrieueHuN HauboJliee TOJTHOTO U 3aBePUICHHOTO
TPaXKJaHCKO-IIPABOBOTO pETyIUpOBAHUS ONpeacIEHHON TPYIIIIbI
OOIIECTBEHHBIX OTHOIICHUM, KOTOPBIE XapaKTepU3YIOTCS OOILIKMM BUAOM H
poJIoM. 3aBEpIIEHHOCTh I'PaXKIaHCKO-IIPAaBOBOI'O PETYJIMPOBAHMS O3HAYaET,
YTO TPaKJAHCKO-TIPABOBbIE HOPMBI, (OPMUPYIOIINE COOTBETCTBYIOIIMMA
WHCTUTYT, UMEIOIIME LIEJIBIO PEryJUpOBaHUE ONPEACIEHHON COBOKYIIHOCTH
OOLIECTBEHHBIX  OTHOILIEHUH, B  TPOIECCe TaKOro  PEryJupoBaHUA
OXBaTBHIBAIOT BCE BO3MOXKHBIE CHUTyalud. Tak, Hampumep, HEOOXOAUMBIM
ycioBueM (DYHKIMOHUPOBAHUS ITIOOOTO HWHCTUTYTa 00s3aTeNbCTBEHHOTO
mpaBa ABJIACTCA 3aBCPIICHHOCTL IMPABOBOI'0 PETYJIHMPOBAHHA BCCX ITAIIOB
BO3HUKHOBEHUS, Pa3BUTUA M TpEKpalleHus 00s3aTeNnbCTBA: 3aKIIOUYCHUS
JOTOBOpa B Haaiexamed  ¢opme, coOmoneHue  TpeOOBaHWN K
CYILIECTBEHHBIM YCJIOBHUSM, OCHOBAHUS U3MEHEHUS M PaCTOPKEHHUSI I0rOBOpa.
3aBEpUIEHHOCTh  TPaKJAHCKO-IPAaBOBOTO  PEryJIMpOBaHUS  SIBISIETCA
Ba)KHEHIIeH MPeAnoChUIKON, 00ecleynBaroeil LEeHHOCTh TI'PaXkIaHCKO-
IMpaBOBOI'0O MHCTUTYTA.

[IpuBeneHHbIE OCOOCHHOCTH TPa)KIaHCKO-TIPABOBOIO HMHCTUTYTA B
001IeM BHJI€ OTPaXaroT €ro CYIIHOCTh U UMEIOT TEOPETUUYECKYIO 3HAUMMOCTh
JUIsi TIO3HAHUSA HHCTUTYTAa KakK CTPYKTYpPHOIO 3JEMEHTa CHCTEMBbI
rpa)KAaHCKOTO MpaBa.
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THE BASIC PROPERTIES CIVIL-LAW INSTITUTE:
THEORY QUESTIONS

V.V. Vasilyev
Tver State University

Acrticle is devoted an important question of the theory of civil law — to
revealing and a substantiation of the basic properties of institute of civil law.
As those the author reveals: 1) compulsion of existence in system; 2) a
functional orientation of norms as main the factor; 3) a generality and set of
the branch norms forming institute; 4) independence and autonomy of
institute; 5) maintenance by means of institute of full and complete legal
regulation.

Keywords: institute ‘of civil law, properties of institute, set of norms,
autonomy, independence, system of civil law.
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