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MEIUATUBHOE COI'JIAIHIEHUE KAK PASBHOBHJHOCTb
CEMEHHO-TIPABOBOI'O IOT' OBOPA

B.A. Cepreesa

TBepckoil roCy1apCTBEHHBIN YHUBEPCUTET

AHaTU3UPYIOTCS HOBEIIBI POCCUMCKOTO 3aKOHOJATEIhCTBA C TOUYKU 3PEHUS
COOTHOIIIEHUSI  TPa)KJAHCKO-TIPABOBBIX, CEMEWHO-TIPABOBBIX HOPM W
MpoLeCCYaTbHBIX NPEANUCAHUN IPU YPETYJIUPOBAHUYU CIIOPOB, BO3ZHUKAIOIINX
W3 CEMEUHBIX MMPAaBOOTHOIICHUH.

Knrouesvle cnosa: cemetinble npagoomHoulenus, mMeouayus, MeouamusHoe
coznauienue, Co2NAueHUs Cynpy2os.

Berynnenue B cuny @epepanbHoro 3akoHa Ne 193-d3  «O6
aJIbTEPHATUBHOM  IpoLeaype YperyJIMpoBaHUs — CIOPOB C  y4dacTUEM
nocpenHuka (mpoiueaype Meauanuu)» (manee — 3akoH O MEIUallln)
00yCJIOBMJIO HEOOXOJIUMOCTh TEOPETHUECKOr0 OCMBICICHHS LEJI0ro psja
BOIIPOCOB, CBS3aHHBIX C €0 IPUMEHEHUEM.

B coorBercTBuu ¢ 4. 2 cT. | JaHHOIrO 3aKOHA MPOLEAYpa MeAUALUU
MOXKET IPUMEHATHCA K CIOopaM, BO3HHUKAKOLIUM M3 CEMEUHBIX
npaBooTHOWEHUH. OJHAKO MpH ITOM CIEAYyeT YUYMTHIBATh INPEANUCAHUS,
cozepkaiyecs B 4.5 u 6 3Tol ke cTaTbi. Bo-niepBbIx, npouenypa Meauanuu
HE MOXXET IPUMEHATHCS, €CIIM CHOp 3aTParuBacT WIM MOXET 3aTPOHYTH
IpaBa ¥ 3aKOHHbIE MHTEPECHI TPETHUX JIMII, HE YYaCTBYIOIIMX B MPOILENype
Meauauu. JTO 1aeT OCHOBAHUS YTBEPXk/1aTh, UTO JOObIE CIIOPHI, CB3aHHBIE
C BOCIHUTAaHUEM JIeTe W OCYIIECTBICHHUEM PpOAUTEIbCKUX TMpaB U
0053aHHOCTE B WLEJNOM, HE MOTYT OBITh YPEryJIMpPOBaHbI C Y4acCTHEM
MIOCPEHHKA, €CIIN TOJIBKO HECOBEPLICHHOJIETHUHM HE BBICTYNAET B KAaueCTBE
CTOPOHBI cHopa. BO-BTOpBIX, MOJIOKEHUS O MEIUALUU HE NPUMEHSIOTCA K
OTHOIIECHUSM, CBSI3aHHBIM C OKa3aHUEM CyJIbed B XOA€ CyAeOHOro
pa3buparenbCcTBa COACHCTBUS MPUMHUPEHUIO CTOPOH. DTO 03HAYAET, UYTO HE
MOT'YT OBITh YpEryJaupoBaHbl C yYaCTHEM IOCPEIHUKA CIIOPHI, CBSI3aHHBIE C
pacTopxeHrueM Opaka B CyJie, €ClM CyJOM Ha3HayeH MPUMHUPUTENbHBIN CPOK
(ct. 22 Cemeiinoro kojekca PO (manee — CK PD).

Cornacumcsi, IpU yperyJIMPOBaHUM CIIOPOB, KOTOpPbIE BO3HUKIU M3
CEeMEMHBIX MPAaBOOTHOIICHUH, Hapsay ¢ oOmuMHU (hakTOpamMH 005S3aTelbHO
HQ/IJISKUT YYUTHIBATh OCOOEHHOCTH CEMEHHO-IIPABOBBIX CBS3EH, ceMelHO-
MPaBOBOTO CTaTyca KaKI0W M3 CTOPOH M, KOHEYHO K€, 0COOCHHOCTH JTMIHBIX
OTHOLICHUHA MeXay HUMH. [IpeBasmpoBaHHe JIUYHBIX HEUMYIECTBEHHBIX
OTHOILIEHUH B IpeaMere CEMEWHO-IIPaBOBOIO peryJmpoBaHus
00yCJIOBIMBAET HE TOJBKO OCOOCHHOCTH HEMOCPEJICTBEHHO IPOLEAYPbI
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MeIualuk, HO M COAEp)KaHUs, MOpPsJKa 3aKIOYEHHUSs U HCHOJHEHUS
COOTBETCTBYIOLIMX COTJIALLICHUH.

B pamkax yperyaupoBaHMs CEMEHHO-IIPABOBBIX CIIOPOB C y4acTHEM
NOCPEAHMKA MOTYT 3aKJII0YaTbCsl pa3jMyYHbIE COTJIAIIECHUS: COIVIAILIEHUE O
IPUMEHEHHUHU IPOLEeTypbl MEIUALMH; COIIALIEHHE O IPOBEAECHUH MPOLETYPbI
MeAMaluM; MEAMATUBHOE COIJIAlllEHUE; COIVIAlleHHE O IPEeKpalleHUH
HpOLEeTypbl METUALMH.

Ha wam B3, HaumOonbmmid  MHTEpPEC JUISL  MCCIIEOBaHUS
IpPEICTaBIsIeT MEINATHBHOE COIJIAllleHHE KaK COIVIALeHHE, JIOCTUTHYTOE
CTOPOHAMHU B PE3yJbTaTe NPUMEHEHUs MPOLEIypbl MEAUALUU K CIOpY WIN
CropaM, K OTICJIBHBIM pa3HOIVIACUSIM IO CIOpPY M 3aKJIIOYEHHOE B
nUCbMEHHOU (opme (CT. 2 3aKoHA O METUAIINHN).

B coorBerctBuM co cT. 12 3akoHa O Meauanuu MEAMATHBHOE
COTJIAIIGHUE 3aKJII0YaeTcss B NHCBMEHHOW (OpME U JIOIDKHO COAEPIKATh
CBEICHUS O CTOPOHAax, MpeAMeTe CIopa, MPOBEIEHHOW Ipouenype
MeAMalluY, MEAUATOPE, a TAK)KE COIIaCOBaHHbIE CTOPOHAMM 00sI3aTENIbCTBA,
YCIIOBUSL M CPOKHM MX BBINOJIHEHUs. Kpome Toro, MeqmaTuBHOE COrallleHue,
JIOCTUTHYTOE CTOPOHAMU B pe3yibTaTe MPOLEypbl MEAUALIUU, TIPOBEACHHOM
Hocje nepejayd Cropa Ha PacCMOTPEHHUE CyAa, MOXKET ObITh YTBEPKICHO
CyIOM B KadecTBE€ MHPOBOIO COTJAIIEHHS B  COOTBETCTBUU  C
IpOLeCCyaIbHBIM 3aKOHO/1AaTEIbCTBOM.

Kak yxke ObUIO OTMEYECHO, MpOLEAypa MEJIHAINNA MOXKET OBITh
IIPUMEHEHA IIpH ypPEryJIMpOBaHUM JOCTATOYHO OFPaHUYCHHOIO Kpyra
CIIOPOB, BOZHUKAIOIIMX U3 CEMEUHBIX IIPABOOTHOLICHUHM.

IIponeMoHcTpUpyeM OCOOEHHOCTH ~MEIWATUBHOIO  COTJIALICHUS,
KOTOpPOE OTPa)KaeT COIJIaCue MEXAYy CYNpPyraMu I10 BO3HUKIIEMY MEXKIY
HUMHM CIOpYy O paszjene oOuero MMylecTBa (UCXOAs U3  YCIOBUH
NPUMEHEHUS MeIualui, OTMETHM, UTO JaHHBIA CHOp HE 3aTparuBaeT
UHTEepechl TpeThbuX iui). Ilpeamonoxum, 4ro B pe3yibTare MPOBEACHUS
IpoUeAypbl MEIUAlMy BCE pa3HOMIACHs CYNPYrOB YJaloCh YCTPaHUTh,
KpOME TOro, Ui KaXAOro K3 HUX OBbUIM YCTaHOBJIEHBI OIpeJlelIeHHbIE
00s3aTeNbCTBA, CBSI3aHHBIE C pasfieioM OOIIEr0 KMMYILECTBA, YCJIOBUS U
CPOKHM HX BBIIIOJIHEHUSL.

[IpencraBisiercsi, 4TO C y4E€TOM JEHWCTBYIOLIETO 3aKOHOJATENbCTBA
CYILIECTBYET HECKOJBKO MPABOBBIX KOHCTPYKIMM, MO3BOJIIOIIMX OTPA3HUTh
aHaAJIOTUYHOE [O CYTH COrJallleHHe CyNpyroB, HO B MHOH (Gopme.

Bo-nepBbiX, 3T0 MOryT OBITH YCIOBHS, BKJIIOUYEHHBIE B OpayHBIHA
JIOTOBOp.  J|OMOIHUTENEHBIM OOpEMEHEHHEM JUIsl CYNPYrOB MOXET CTaTb
HOTApUAIBHOE YIOCTOBEPEHHE AHHOIO COTIJIAIICHUS, OJHAKO HCIOJIHEHHE
COOTBETCTBYIOIIETO COTJIAIIEHUs] 00eCTIeYMBAETCS HOPMAMU U TPasKJaHCKOTO
¥ CeMEWHOTO 3aKoHOoMaTenbCcTBa (CT. 41, 43, 44 CK PD).

Bo-BTOpBIX, Cynpyrn MOTYT 3aKIIOYUTh COIVIALIEHHE O pasJiene
Oo0OHIero MMYIIECTBa, MO JKEIAHHUIO YAOCTOBEPUTH JTO COTJallleHue Yy
Hotapuyca (m. 2 ct. 38 CK P®). B sTOoM cinyyae mpu paccMOTpPEHUH B
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CyAeOHOM 3aceJaHMM COOTBETCTBYIOLIMX TpeOOBaHMH TaKoe COIVIAIIEHUE
MOKET OBITh YTBEPKICHO CYIOM KaK MHPOBOE COTJIAIICHHE, MCIOTHEHHE
KOTOPOIo 00ecreunBaeTCsl MPOLECCyabHBIMU CPECTBAMHU.

Ha Ham B3mAj, CyLIECTBYIOT OIIpENEICHHbIE IPEUMYIIECTBA HU
HE/IOCTATKU Yy KaXXJI0M U3 Ha3BaHHBIX IIPABOBBIX KOHCTPYKLUI COINIACOBAHUS
BOJIM CYIIPYTOB IO TOBOJAY pasjenia oOuiero uMmyimecTsa. B 1o xe Bpems
0cOOBIi MHTEpeC BBbI3BIBAET MMEHHO MEIUATHBHOE COIJIAllCHHE KakK
Pa3HOBUAHOCTh CEMENWHO-TIPABOBBIX JIOTOBOPOB, 3aKIIOYAEMbIX MEXKIY
CyIpyramu.

B uacTHOCTM, MOXXHO JM TO aHAIOTUU C OpayHBIM JOTOBOPOM
IIPU3HATH MEJUATUBHOE COIVIAIIEHUE HEJEHCTBUTENBHBIM MOJHOCTHIO WM
YaCTUYHO 0 TPEOOBAHUIO OJTHOTO U3 CYNPYTOB, €CIIM YCIOBHS COIJIAIICHUS
CTaBAT 3TOTO CyNpyra B KpaiiHe HeOnaronpustHoe nojoxxenue? Vexons us
TOT0, YTO COMNIacHO 4. 6 cT. 15 3akoHa 0 MeAMalMM MEAUATOP HE BIPABE
OKa3bIBaTh KaKOH-1M00 CTOpOHE IOPUIUYECKYIO, KOHCYJIbTALMOHHYIO WIIU
HMHYIO TOMOIlb, CJIEAYET, YTO B paMKax MeJuallil CTOPOHbl HE MOTYT
o0CyXJaTh C MEAMATOPOM HOPMBI 3aKOHOJATENIbCTBA,  IPUMEHSIEMbIE K
OTHOIIECHUSAM, B paMKaxX KOTOPBIX BO3HUK CIIOp. ITO JaeT OCHOBaHUS
IPENOI0KUTh BO3MOXKHBIE HApyIIEHUs, MPELyCMOTPEHHbIE 3aKOHOM
IIpaBWJI, Kacarolrecs pasjiena o01ero MMyIiecTna.

JlokeH Ju Cy/ibsi IPU YTBEPKAEHUN MEIMAaTUBHOTO COIJIAIlIEHHs KaK
MHPOBOI'O COIJIALIEHUs] NpPOBEpsATh ero coaepxkanue? « Cyx ... He
YTBEP)KIaeT MUPOBOE COIVIAIIEHUE CTOPOH, €CIU 3TO NMPOTUBOPEUUT 3aKOHY
WIM HapyllaeT IpaBa U 3aKOHHBIE MHTEpECHl TPeThbUX JUL» (4. 2 cT. 39
I'paxmanckoro mporeccyanbHoro koaekca P®). Hwmeercs B Buay
MIPOTUBOPEYUE CaMOro (¢akra 3aKJIIOUEHUS MHPOBOTO COTJIAIICHUS WIH
IIPOTUBOPEUHUE €ro CofepKaHusA? BykBallbHOE TOJKOBAaHUE AT OCHOBAHHUSA
yTBEpKAaTh, 4YTO ~MHPOBOE COTJAIllEHWE CYNPYroB O pasjene oOOIIero
UMYIIECTBAa MOXET COJlep)KaTh JIIOObIe YCIOBHS, B TOM 4YHCJIE M Takue,
KOTOpBIE€ BIIOCJIEICTBUU MOTYT OBITh paclEHEHbl KaK CTaBsIUE OJHOTO U3
CYHpYroB B KpaiiHe HeOJaronpusTHOE IMOJOXKEHUE (IIpUYeM BOBCE HeE
00s13aTeIbHO, YTO PEYb UJICT O MATEPHATBHOM TOJI0KEHHH).

be3ycnoBHO, mMpakTHKa NPUMEHEHUS 3aKOHa O MEAMAllMHM, B TOM
YluClie M TpU YPETyJHPOBAHUU CIOPOB, BO3ZHUKAIOIIMX M3 CEMEWHBIX
MIPABOOTHOILICHUH, MOCITYKUT SMIUPUIECKUM MaTEpUaIoOM AJIsl 0100peHus u
KPUTHUKH KaK 3aKOHa B LIEJIOM, TaK M OTAEIbHBIX €ro HopM. B mro6om cirydae
YK€ ceifuac ecTb BCe OCHOBAHUS TOBOPUTH 00 OTCYTCTBHH COTJIACOBAHHOCTH
OTJENbHBIX TOJIOKEHUI 3aKOHA O MEIMALUU C TPakKJaHCKUM, CEMEHUHBIM U
IpaXIaHCKUM IPOLIECCyalIbHbIM 3aKOHOJATEeNbCTBOM B YacTU 00OecHedeHUs
rapaHTUil IpaB M HUHTEPECOB YYACTHUKOB CIOpa, IIE€PEJaHHOTO Ha
YpEeTyJIMpOBaHUE C YYacCTHEM IOocpenHuka. Bwibop cmocoboB u  ¢GopMbl
paspellieHus pa3HOIJacuii M CIOpPOB, BO3HHUKAIOIIMX B CEMEMHBIX
MPaBOOTHOLIEHUSAX, JIOJDKEH  MpeanojiaraTb  y4eT BC€X  acleKTOB
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olpesieNIeHus coJepkKaHus, (POPMbI U TapaHTUN UCIIOJIHEHUS TOT'O MJIM UHOT'O
COTJIAIICHUS, 3aKJII0YAEMOT0 CyObEKTaMH CEMEMHBIX IPaBOOTHOLICHUH.
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