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K BOITPOCY O NOHATHUHU «CEMbSI» U HEOBXOJJUMOCTH
EI'O 3BAKOHOJIATEJIbHOI'O 3AKPEIIJIEHUS B CBETE
PA3BUTHUS COLIUAJIBHOM ®YHKIMU CEMEMHOI'O ITIPABA

N.C. lannioBa

®I'BOY BIIO "YnpsHOBCKHIA TOCYTAPCTBEHHBI YHUBEPCUTET".

CeMbs — 3TO OCHOBa 0O0IIECTBA, UMEHHO IOITOMY 0€3 CeMbH HEBO3MOXKHO CYILECT-
BOBaHME KaK caMoro oOIIecTBa, TaK U rOCYAapCTBa. PackphITHe CYIIHOCTHBIX YepT
CEeMbH, 3aKpeIuieHne AePUHUIMN 3TOr0 (YHIAMEHTAIBHOTO 0a30BOTO JUIsl JIFOOOTO
o0lecTBa M TOCyIapCcTBa MOHATHS JOJDKHBI OBITH HPEICTAaBICHBl B OCHOBHOM KO-
IU(UIIPOBAaHHOM aKTe CEeMEHHOro 3akoHomaTenbcTBa — CeMelHHOM KoJekce
P®.HecMoTps Ha eAMHOAYIIHYIO KOHCTATallMI0 B IOPUAMUECKOHN JIUTEpaType, B AeH-
CTBYIOIIIEM POCCHHCKOM 3aKOHOJATENIECTBE OTCYTCTBYET JIETAJIBHOTO OINPEICICHUS
HOHATUS «ceMbs». HeoOXonMuMocTh BBIpaOOTKM €AMHOTO MOHSTHS CEMBU B IIpaBe
Haspelna JaBHO.3aKOHOJATENIbHOE 3aKPEIICHHE ONPEISIICHHS TOHATHS «CEMbsD) He-
00X0AUMO, OHO O0YCIIOBIEHO KaK MPAaKTHYECKOH, TaK U TeOPETHYECKOH Lienecoo0-
Pa3HOCTBIO, co3gaHueM 3(P(HEeKTUBHOTO MeXaHU3Ma IIPaBOBOM OXPaHBI CeMbH, 00ec-
MEYNBAIOIIET0 CTAOMIBHOCTh M YCTOHUHMBOCTh CEMbH B POCCHICKOM OOIIECTBE U I'O-
CyZJapcTBe.

Kniouegvie cnosa: cemvs, unenvi cemuvu, 6pax, poocmeo, cemelinoe 3aKOHOOAmeNb-
CmMe0, cemelinble NPaGoOMHOULEHUSL.

CeMbs — 3TO OCHOBa O0IIECTBA, UMEHHO TTOITOMY 0€3 CEMbH HEBO3-
MO>KHO CYIIECTBOBAHME KaK caMOro 0O0IeCTBa, TaK U TocyaapcTra. Jleramb-
HOTO (3a(MKCUPOBAHHOTO B HOPME 3aKOHA) ONpEENIeHUs CeMbU HET. B To
K€ BpeMs B 3aKOHO/ATENIbCTBE HEKOTOPBIX CTPaH MOJI0OHOE OMpe/eeHre
3akperieHo. Tak, ct. 59 Koaekca Pecriybnuku bemapyck o 6pake u ceMbe’
MpEeayCMaTPUBAET, YTO CEMbS - 3TO OOBEIUHEHUE JIUII, CBA3AHHBIX MEXKITY
co00i1 MOpanIbHOM U MaTepPHAIBLHON OOLTHOCTHIO U MOJIEPKKON, BEACHUEM
00111ero X035HCTBa, MpaBaMu U O0S3aHHOCTSAMHM, BBITEKAIOIUMH U3 Opaka,
POJACTBA, YCHIHOBJICHUS.

B cBsizu OTC%’TCTBI/IGM B CemeiinoM kozekce Poccuiickoit denepa-
iuu (nanee - CK PD)” onpenenenusi ceMbU U C pa3TUYHBIM TOJIKOBAaHUEM €€
MIPUPOJIBI M XapaKTEPHBIX YEPT B psAJie OTpaciield mpaBa (TpakJIaHCKOM, KU-
JUIIHOM, TPYIOBOM IIpaBe, MpaBe COIMAIBHOTO 00ecredyeHus ) mpeasarae-
MBbIE OIPEICIICHHUS] CEMbU HE BCErJa OJJHO3HA4YHBI. B CBsI3M ¢ 3THM, Ha3pena

! Konekc Pecriy6muxu Benapycs o 6paxe i cembe o 9 mions 1999 r. Ne 278-3 // B pex. 3a-
koHa Pecnyonmku Benapyce ot 15 ntons 2009 r. Ne 43-3 (HanuoHanbHbIH peecTp MmpaBo-
BeIX akToB PecmyOnmkm bBemapycs, 2009 1., Ne 173, 2/1595. - Pexum nocryma:
http://www.tammby.narod.ru/belarus/belarus-zakon_brak.htm.

2 Cemeitubiii kogexc PO ot 29 mexabps 1995 r. Ne 223-03 (8 pex. ot 02.07.2013 N 185-®3
) // Cobpanue 3akonomarenscTBa PD. - 1996. - Ne 1. - Cr. 16.
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HACTOATENbHAs HEOOXOJMMOCTh 3aKOHOAATEIBHOIO 3aKpeIrICHUS! TMOHATHUS
«CeMbsI», KOTOpOE UMEII0 Obl 00IIE0TpaCIEBOE 3HAYCHHUE.

ITo maenuto I'.®. [lepmeHeBrnya, ceMbs MPEACTABIsAECT COO0H COI03
JIUII, CBS3aHHBIX OpaKoOM, U JIUI, OT HUX HpOI/ICXOI[SIH_[I/IXB. B cr. 2 CK PO k
YJIeHaM CEMbU OTHECEHBI: CYNPYTH, POJIUTENH U JeTH (YCHIHOBUTEIU W
yCbIHOBJIEHHBIE). OIHOBPEMEHHO YKa3bIBA€TCS, UTO CEMEHHOE 3aKOHO/a-
TEJIBCTBO B CIIy4asX W Ipelesax, MpeayCMOTPEHHBIX 3aKOHOJATEIbCTBOM,
peryiupyer TakKe OTHOLIEHUS MEXAY APYTUMHU POJCTBEHHUKAMU U MHBIMU
JUIAMH U, KpOME TOro, orpeneiser GopMbl U MOPSJIOK YCTpOIiCTBa B ce-
MBIO JIeTel, OCTaBIIMXCS 0€3 MOMEUYEeHUs POIUTENEH.

He sBisisicb caMOCTOSITENIbHBIM CYOBEKTOM IpaBa, CeMbsi, TEM HE
MeHee, OTHOCUTCS K MPABOBBIM SIBJICHUSIM U IOHATHE «CEMbs» BKIIIOUAETCS
B KaTeropHajbHBIM anmapar ropuandeckoil Hayku. [IpencraBisiercs HeoO-
XOJUMBIM BBIICHUTH €€ IpaBoByto cymHocTh. B CK P®, kak u3zBectHo, oT-
CYTCTBYET ONpEJEJCHUE CEMbU. B pa3nuuHbIX OTpacisx MpaBa CIOXKHICA
Pa3NMYHBIN MMOAX0J] K MOHATUIO CEMBU U €€ CyOBeKkTHOro cocraBa. Kak 3a-
Metui B. TomncToil, «eBa 11 HE B KaKJI0M U3 OTpaciel npaBa TEPMHUH «Ce-
Mbs» UMEET CBOE 0c000€ 3Hau€Hue, KOTOPOE OTBEYAET MOTPEOHOCTSIM pe-
YIMPOBAHMS JAHHOH OGNACTH OGIIECTBEHHBIX OTHOIMICHWI» . B HaydHOIl
JUTEepaType TaKKe BEIYTCs JIUTENbHbIE CIIOPhl OTHOCUTEIBHO TE€X IPHU3HAa-
KOB CE€MbH, KOTOPbIE MMEIOT IOPHUIUYECKOE 3HAYEHUE U IO3BOJSIOT pac-
CMaTpuBaTh CEMbIO B KauyecTBE IPaBOBOM Karteropuu. B mpaBe «cembsi»
yIOTPEOISIeTCSl CO CTOJIb IIUPOKUM CIEKTPOM BapHallHii, YTO HAHUTH OIpe-
JieJIeHne, KOTOPOe MOTJIO Obl ObITh MCIIOJIB30BAHO BO BCEX CIIydasix, OPOIO
IIPENICTABIISIETCS. HEBO3MOXKHBIM. B CBSI3M C 9TUM MHOTHE MCCIIEA0BATENH, B
TOM 4YHCJIe U 3apyOeKHbIE, OTMEUAIOT KPAlHIO CII0)KHOCThH ONpEeNICHUs
JTAHHOH KaTeropH’.

HekoTopeiMu aBTOpamMu B HayKe IPU ONpPENEICHUH CEMbH HCIIONb-
3yeTCsl TEPMUH «KOJUIEKTUBY». B 4acTHOCTH, KJIIACCUKHM COBETCKOM IIMBHIIM-
ctuku O.C. Hodpde nu M. . [llapropoackuit mucamu: «CeMbsl - 3TO orpee-
JICHHBIM KOJUIEKTHUB, KOTOPBIA HE MPU3HAECTCS €IMHBIM CYOBEKTOM HU B OJI-
HOM M3 OTpacien npaBa»G. [To maenuro A.M. HeuaeBol, «ceMps - 3TO KOJI-
JNeKTHB, 00BEIMHEHHBII CAMBIMH Pa3HOOOPA3HEIMHU y3aMu» . PaccmarpuBast
nanHblii Bonpoc O.}O. Unbuna, obpamaer BuuMmanue: Kosmiektus (OT nar.
collectious — «cobupartenbHbIii») - 3TO COBOKYITHOCTH JIFOEH, 00beANHEH-

® Ilepurenenmu I'.M. YueOHHK PycCKOro rpaxaaHckoro mpasa (o usa. 1907 r.). M., 1995.
C. 406.

* Toncroii B. TToHSTHE CEMBU B COBETCKOM mpage // CoBetckas roctunms. 1969. Nel19. C. 5.
® Glendon M.A. The transformation of Family Law. States, Law, and Family in the Unated
States and Western Europe. Chicago and London: The Univ. of Chikago Press, 1989. p.5.

e Hodde O.C., llapropoackuit M.J]. Borpocs Teopuu npaea. M., 1961. C. 203.

” HeuaeBa A.M. Cemeiitoe mpaso. M., 1998. C. 8.
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HBIX 0011Ie# paboToH, 00mUMHU I/IHTepecaMI/Is. Cnenyer cornacutbes ¢ O.1O.
NnbrHOM, 4TO ONPEAETIEHNE CEMBH KaK KOJUIEKTUBA BO3MOKHO TOJIBKO IIPU
COBMAJIEHUU OOIIMX MHTEPECOB BCEX WICHOB CEMbHU, CBSI3aHHBIX MEXIY CO-
Ooii OpakoMm, POJACTBOM M WHBIMH CEMEHHBIMHU y3aMu. J[00OW KOJUIEKTUB,
M0 €€ MHEHUIO, MPEe/IoaraeT HaJu4rue He TOJbKO OOIIMX WHTEPECOB, HO U
WHTEPECOB KAXKIOr0 U3 YWICHOB CEMbU, HHTEPECOB OTIEIBHBIX I'PYIII B Ce-
Mb€ - POAUTENEH, CyIPYroB U z[p.g

B.A. PsceniieB cripaBesivBO BBIICISIT 001Iee (COIUOIOTHIECKOE) U
crenuaibHoe (FOPUINYECKOe) MOHITHS CEMbH, B IOPUAMYECKOM CMBICIIE OTI-
penensisi CEMbIO KaK «KPYT JIII, CBSI3aHHBIX MPaBaMU U 00S3aHHOCTSMHU, BbI-
TEKaIIKUMHU U3 Opaka, poJICTBA, YCHIHOBICHUS WU MHOU (POPMBI MPUHATHUS
JeTell Ha BOCHHTAHWE W TMPHU3BAHHBIMH CIIOCOOCTBOBATH YKPEIUICHUIO U
Pa3BUTHIO CEMEMHBIX otHOWEHHH» . E.M. BopoxelknuH onpeaesisii CEMbIO
KaK «COBMECTHYIO KU3Hb sy,

[To meTrkomy ytBepxkaenuro T. B. IllepmieHb «ceMbsi - 3TO OCHOBA
oOuiecTBa, UMEHHO MO3TOMY 0€3 CEMbH HEBO3MOXKHO CYILIECTBOBAHUE Kak
camoro o01iecTBa, Tak ¥ rocyaapcta. Cembs - 3TO 3epKajio 00IIecTBa, OHA
U3MEHSETCS [0 Mepe M3MEHEHHUs OO0IlecTBa, OTpaxkas CIOKHOCTH U IpO-
0JIeMbl OIIPEICIICHHOTO 3Tara Pa3BUTHUS OOIIECTBEHHBIX OTHOLICHHUI 2.

Kak cnpaBemymmBo ormeueno O.}O. WnbuHOM, «cembsl sBISETCS YHU-
KaJIbHBIM COLMAIbHO-TIPABOBBIM UHCTUTYTOM. IMEHHO B CEMbe 3aKJIabIBaIOT-
Csl OCHOBBI COLIMANIM3AIMM JIMYHOCTH; 001ajas CEeMEHHO-TIPaBOBBIM CTaTyCcOM,
JIMLIO BIPABE pacCUMTHIBATH HA 3aLIUTY CO CTOPOHBI rocyz[apCTBa>>13. B coot-
BercTBUM C M. 1 c1. 1 CK P® cembsi, MaTepUHCTBO, OTIIOBCTBO U JIETCTBO B
Poccuiickoii Penepanuy HaXOIATCA MO 3aIMTON TOCY1apCTBa.

HecmoTps Ha BCIO 04EBUIHOCTD U TPAJULIMOHHOCTD MTOHSATHUSI CEMBH,
KOTOpOE, 110 MeTKOMY 3amedanuto b.M. I'oxraio, «oco3Haercs, ckopee, UH-
CTHHKTHBHOY»™, 1 B Cyl1eOHOM MpaKTUKe, U B 3aKOHOJATENIbCTBE, K COXKaJe-
HUIO, HEPEJIKH OUIMOKH MpU PEIICeHWH BOMpPOCca O MPU3HAHUU JUIA POACT-
BEHHHKOM, YJICHOM WA OBIBIIMM YJIEHOM CEMBH.

Kak ormeuaer A.M. HeuaeBa, «eAMHOr0o OmpeneieHUss CEMbU HET
Jla)ke B CEMEHHO-TIPAaBOBOM JMTEpaType, 4eMy CIIOCOOCTBYET OTCYTCTBHE
ONPEAEIEHUS XaPAKTEPU3YIOIIUX €€ MPU3HAKOB B CEMEMHOM 3aKOHOATEb-

5 CoBpeMeHHBIH ClIoBaph HHOCTPAHHBIX clioB. M., 1992, C. 288.

° Yneuna O.Y0. IpoGnemsl uHTepeca B ceMeitnom mpase Poccuiickoii denepamui. M.,
2007. C. 76.

10 Cm.: Cogerckoe cemeiinoe npaso / [Tox pen. B.A. Psacennea. M., 1982. C. 42 —43.

11 Cwm.: Boposxeiikna E.M. Cemeiinbie npaBootHourerms. M., 1972. C. 34.

1 Hlepmwens T.B. B rox ceMbr 0 HOHATHM CEMBH B COBPEMEHHOM POCCHICKOM Ipase //
Cemeitnoe u xunumHoe npaso. 2008. N 5. C. 21.

Y Unbuna 0.10. [Ipobaemsl nHTEpEca B cemeiiHoMm npase Poccuiickoit ®enepanun. M.:
Msnarensckuit nom opoaer, 2007. C. 9.

" Cemeiinoe npaBo: Yueonuk / [Tox pex. I1.B. Kpamennanukosa. M.: Cratyt, 2007. C. 10.
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ctBe, naxe B CK PO, uto nerko o0bscHUTH. Bo-TIepBBIX, Y HaC HE CyIIECT-
BYET TaKOW TPaJUIMU, a BO-BTOPBIX, JIIOOOE OMpe/eieHne HEBOJIbHO SIBIIS-
eTcd aBTOPCKHUM, OTJIMYAeTCd COOCTBEHHBIM BHMJCHHMEM, KOTOPOE MOKET
OBITH OMIMOOYHBIMY . B IOpHIMUYECKOil INTEpaType Mo STOMY BOIPOCY BbI-
paskeHsl /1B MOJsipHbIe MO3ULUK. CTOPOHHUKHU NEPBOM CUMTAIOT HEOOXO-
JMMBIM 3aKPENUTh 3aKOHOJATENbHO OIPECIICHUE MOHITHS CEMbH, HO TPU
3TOM 00OpalatoT BHUMAHUE Ha CJIOKHOCTh BBIPAOOTKH YHHUBEPCAIBHOI'O MO-
HATHUS CEMbH, IPHEMJIEMOTO Il BCEX OTpaciieil mpaBa, Tak KaK pa3nyHbIe
OTpaciM MpaBa peryJupyroT pa3Hble 10 COAEP/KAHUIO OTHOUICHHUS C y4acTH-
em wieHoB cembH. [L.U. Cenyrun 6omnee 10 et Hazan oOparian BHUMaHHUE
Ha HE0OXOAMMOCTb 3aKOHO/IATENILHOTO 3aKPEIICHUS TOHATHSI «CEMbs», KO-
TOpOE MMeNo ObI 0BIICOTpacIeBOe 3HAYCHHE . CTOPOHHUKH APYroi MO3H-
UM OTPHULIAIOT HEOOXOAMMOCTh 3aKOHOAATEIILHOTO OINpPEICIICHUS] MOHATUS
ceMbH, OOOCHOBBIBAs €€ MHOT000pasMeM KpUTEPUEB, XapaKTEPU3YIOIINX
CeMbl0, M PA3IMYUsAMHU B YCIOBHUSX CyIIEeCTBOBaHUs ceMmeil. Ilo MHeHHIo
O.10. NnbuHOM, ceMbs OmpeneNnsieTcsl B KaueCTBe PasHbIX M0 COJEPIKAHHIO
NOHATUI Kak COLMajibHas KaTeropust U Kak IpaBoBas KaTeropus. Takoit
MOJIX0/ K TIOHUMAHHUIO CEMBU CTaJl OCHOBOH JUIs ()OPMYJIMPOBAHUS BBIBOJA
«0 HEBO3MOXXKHOCTH CYILIECTBOBAHUS U HOPMATHBHOI'O ONpPE/EICHUs €JUHO-
TO TOHATHS, KOTOpoe ObUIO OBl paBHO MPUMEHUMO KaK B CEMEHHOM IpaBe,
TAaK ¥ B MHBIX OTPACIISX TIPaBa» .

A.M. HeuaeBa npeanaraer cieayrouiee NOHITHE CEMbU — 3TO «O0O0II-
HOCTb COBMECTHO NPOXKHUBAIOIIUX JIMIL, OObEIUHEHHBIX IIpaBaMu U 00s3aH-
HOCTSIMH, TIPE/LyCMOTPEHHBIMH CEMEHHBIM 3aKOHOIATETHCTBOM» .

b.M. ToHrano ormeuyaer OTCYTCTBHE O(PHIIMAIBHOTO OIpEeICHUs
CeMBH U 33/1aeTCsi BOMPocoM: «Jla u Hy>kKHO 7T 0HO? B pasnmuyuHBIX 0Tpacisix
3aKOHOJATEIbCTBA (TPAXKIAHCKOM, KUJIUIIIHOM, TPYIOBOM U T.[l.) B IOHATHE
«CeMbsD» BKITAIBIBACTCS PA3HOE CONCPIKAHHEH .

MOXHO BBIZIEINTH CIEAYIONINE IopUInueckie (PakThl U haKkTUIECKUE
COCTaBbl, SIBIISIOLIMECS OCHOBaHMSIMU BO3HHKHOBEHHUSI CeMbU: a) Opak; 0)
¢baxTHyeckue OpayHble OTHOIIEHHs (COH03 MY)KUMHBI U YKEHIIMHBI 0€3 peru-
cTpanuu Opaka); B) poJICTBO, YCHIHOBIIEHUE; I') IPUHATUE HA WKIUBEHHUE.

[Tpu ompeneneHny ceMbU B NpaBe BHUMAHUE aKIIEHTUPYETCS HA ps-
Jie OCHOBHBIX MOMEHTOB. BO-TIepBBIX, CeMbsi BKJIIOUAET KPYT JIKI[ (WICHOB

° Heuaera A.M. CemeiiHoe NpaBO: aKTyaldbHbIe MPOOIEMBI TEOPHH H MPAKTHKH. M.:
IOpaiit-U3aat, 2007. C. 90.

Cm.: Kommenrapuii k Cemeitnomy konexcy P® / Ilox pen. I1.B. Kpamenunnukosa, [1.11.
Cenyruna. M., 1997. C. 123.

' Unbuma 0.10. Yactasle u myOJIMYHBIE MHTEpPECHl B ceMeiiHoM rpaBe Poccuiickoii dene-
pauuu: ABTOped. AWC. ... IOKT. IopHul. Hayk. M., 2006. C. 11 - 12.

'® Heuaera A.M. Cemeiinoe mpaso. M., 2001. C. 10.

9 Cemeitnoe npaBo: YueOnuk / [Tox pen. I1.B. Kpamenunnukosa. M.: Cratyt, 2007. C. 9 -
10.
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CEMbH), HAJICTICHHBIX CEMEHHO-IIPaBOBBIM CTATYCOM, OCHOBaHHS MpuoOpe-
TEHUSI KOTOPOTO YCTAHOBJICHBI 3aKOHOM (Opak, poJCTBO, CBOMCTBO, MPUHSI-
THE JIeTell B CEMbIO0 Ha BOCHUTAHHUE). BO-BTOPBIX, UJICHBI CEMbH CBSI3aHBI
MEXy CO00i OOIIHOCTHIO CEMEHHOMN KU3HU (COBMECTHBIM MPOKUBAHUEM,
BEJICHHEM OOIero Xo3siiicTBa, OOUMMH MMYIIECTBEHHBIMH MHTEpPECAMU U
T.1.). B-TpeTbux, 4ieHbl ceMbU 00JAMAIOT PSIOM MMYIIECTBEHHBIX U JTNY-
HBIX HEUMYIIECTBEHHBIX MPaB, KOTOPHIE BHITEKAIOT U3 UX CEMEMHOro CTaTy-
ca, TPU3HAIOTCS W 3alUIIAIOTCS TOCYIapCcTBOM. VIMEHHO 3TH MOMEHTBI
AHAIM3UPYIOTCS B HAYYHOI JIUTEpaType MpH ONpeAeSICHUU CEMbH, B CBSI3U C
4eM, OHH MPEICTABISIOT HAUOOIBIINN UHTEPEC.

JleranbHOe ompezeNieHue MOHATUS «CEMbs» MPEJICTaBIsAeTCs JIOTHY-
HbeIM 3akpenuth B CK P®, nanpumep, xak 31o caenano B CK Ykpaunsl, B
CT. 1 KOTOPOTO YKpEIJICHHE CEMbH KaK COI[MAIbHOTO MHCTUTYTA U KaK COIO-
32 KOHKPETHBIX JIUI] ONPEICTICHO B KA4eCTBE IIENU PEryJUPOBAHUS CEMEH-
HBIX OTHOWIeHMH. [ToHsTHE ceMbU, ee TPU3HAKU U OTKPBITHIN MEPEUYeHb OC-
HOBaHUU BO3HUKHOBEHHS JaHbI B CT. 3 «CeMbs» CeMelHOro koaekca Yk-
paunbl: «1. Cembs SBISETCS NEPBUYHON M OCHOBHOM sUeiikoii ob1iecTsa. 2.
CeMBIO COCTABIISIOT JIMIIA, COBMECTHO IMPOXKUBAIOIINE, CBS3aHHBIC OOIIUM
OBITOM, UMEIOIINE B3aMMHbIC MpaBa U 00s3aHHOCTU. CyMpPYrd CUYUTAIOTCS
CeMbei M TOTrJa, KOT/a )KeHa U MY B CBSI3H C yueOo#, paboToil, JIeueHueMm,
HEOOXOUMOCTBIO YXO/1a 332 POAUTEISIMHU, NE€TbMU U APYTUMHU YBAKUTEIb-
HBIMH TIPHYUHAMH HE TMPOKMUBAIOT COBMECTHO. PeOCHOK MPHHAIICKUT K
CEMbE CBOMX POJUTENICH U TOT/A, KOTJa COBMECTHO C HUMHU HE MPOKUBAET.
3. [IpaBa unena cembu uMeeT oauMHOKOE JUiO. 4. CeMbs cO3/1aeTCs Ha OC-
HOBaHHUH Opaka, KPOBHOTO POJICTBA, YCHIHOBJICHHUS, a TAK)KE HA UHBIX OCHO-
BaHUSX, HE 3aMPENICHHBIX 3aKOHOM M HE MPOTUBOPEUYAIINX MOPAITHHBIM yC-
TOSIM O0IIIECTBaY.

CuuTaem, 4TO PaCKPHITHE CYIIHOCTHBIX YEPT CEMbH, 3aKPETUICHUE
neduHUIMN 3Toro QyHAaMEeHTaIbHOro 6a30BOro Uil JIF0O0ro 00IIecTBa U
rOCy/IapcTBa MOHATHS JIOJDKHBI OBITh TPEJCTABIICHB B OCHOBHOM KOJH(H-
[IUPOBAHHOM aKTe ceMeiHoro 3akoHoaaTenscTea — CK PO.

3aKoHOAATENIbHOE 3aKPEIUICHUE OTPEICTICHUS TTOHITHSL «CeMbs» He-
00x01MMO, OHO OOYCIIOBJIEHO KaK MPaKTUYECKOW, TaK M TEOPETHUUECKOH Iie-
71eco00pa3HOCThIO, co3/1aHneM 3(P(HEKTUBHOTO MEXaHH3Ma MPABOBOM OXpa-
HBI CEMbH, 00ECTIEUNBAIOIIETO CTAOUIBHOCTh M YCTOMUYMBOCTH CEMBH B POC-
CHUHCKOM OOIIIECTBE M TOCYIapCTBE.

Berynas B Opak, He TOTBKO M HE CTOJBKO MPECIEAYIOT IKOHOMHUYE-
CKHE TIeJIA, CKOJIbKO PYKOBOJICTBYIOTCSI €CTECTBEHHBIMH IMOTPEOHOCTSIMH,
OCHOBaHHBIMH Ha B3aMMHOU JIF0OOBU MEXIY JBYMsS MPEIACTABUTEISIMU pa3-
JUYHBIX IT0JIOB, CBOMCTBCHHBIM YEJIOBEKY CTPEMJICHHEM K TPOJIOKECHHUIO
pofa. «3TO €IUHCTBO €CTECTBEHHOTO M SKOHOMHYECKOTO Hayal Kak B Opa-
K€, TaK ¥ B CEMbe C HEM30C)KHOCTHIO HAKJIQJIBIBACT OCOOBIH OTIICYATOK Ha
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OOIIIECTBEHHbIE OTHOLIEHHUS, CKJIAJbIBAIOLIMECS B IPOLIECCE 3aKIFOUEHUS
Opaxa, CO3/IaHHsI M CYIIIECTBOBAHUS CEMbH. 3alI0)KEHHBIC B CEMbE /[BA Haua-
Ja - GMOJOrMYECKOe U IKOHOMHMUYECKOE - IPUBOJAAT K TOMY, UTO MEXy uJie-
HaMH CEMbH CKJIAJIBIBAIOTCS BO MHOTOM OTJIHMYHBIE JIPYT OT Apyra oOmiecT-
BEHHbIC OTHOILEHUS: JUYHbIE HEHMYIIECTBEHHbIE M HUMYIIECTBEHHBIE OT-
HOIICHHUS.

CeMbs - cCOMOOMOIOIMYECKHH MHCTUTYT, BOZHUKIIMN el1e 10 MOsB-
JIeHUs TOCYAAapCTBa. B ceMbe MPOUCXOAWT €IWHEHHE JIMYHOCTEH, MMEHHO
[I03TOMY TEPMHUH «00BEIUHEHUE)» HE OTPaKaeT CyTH siBiieHus. OQHaKo He-
KOTOPBIE aBTOPHI BHELIHIOI) OCHOBY BKJIA/BIBAIOT B Ae()MHUIIMIO CEMBU-,
MHOTI/Ia ¢ YTOUHEHHUSIMHM, YTO 3TO Majas colMajibHas rpynna (00beIMHeHHE,
coro3 s>, Ho 1 B 9TOM ciydae 06BbEIMHEHHE HCIIONB3YETCS B OHMMA-
Huu "coenunenue". Hanpumep, FO.A. KoponeB ormeuaer: «CoBpeMeHHas
CeMbS - IPOAYKT JUTUTEIHHOTO HCTOPUIECKOTO PAa3BUTHUSI OpauHO-CEMEHHBIX
OTHOILLIEHUH - 3TO OCHOBAaHHOE Ha Opake WM POJACTBE OOBEAMHEHHE JIULL,
CBSI3aHHBIX MEXAY COOOW JMYHBIMH M MMYIIECTBEHHBIMH OTHOUICHHUSMH,
IIpaBaMu M OO0SI3aHHOCTSIMU, OOILHOCTBIO, BOCIIUTAHUEM JI€TEeH, BeICHUEM
o61Iero Xo3siicTBa»’2. AHAIOTHYHbBIC onpeneneHust Bcrpevatrorcs y O.1O.
KocoBoii: «CeMbs - 3T0 colpalibHas rpyIma, T.e. 00beluHEeHHE JIoJiei, 00-
Jaaroas ONpeIeIeHHON Ceu(pUKOd MO CpaBHEHHIO C APYTUMH COIIH-
aJIbHBIMU TpYIIIaMU» .

P.I1. ManankoBa faer cienyrouiee oHATHE CEMBHU - ITO «MaJlas CO-
nuaipHas rpymnna (00beAMHEHUE, COI03 JIUI]), OCHOBaHHAas Ha Opake, poACT-
BE€, YCHIHOBJICHUH M MHBIX (OpMax NMPHHATUS JIETed Ha BOCIUTAHHE, CBS-
3aHHas OOLIHOCTBIO KHU3HH, a TAaKXKe CEMEUHBIMU MpaBaMH U 0OS3aHHOCTSI-
mu»>*. BBIensis B Ka4ecTBE CyIIECTBEHHOTO MPH3HAKA CEMBH «OOIIHOCTD
xu3HW», P.I1. ManaHkoBa npezsiaraeT paccMaTpuBaTh €ro Kak LeJbli KoM-
TUTEKC JICHCTBHM, 00ECTIEYMBAIONINX CYIIECTBOBAHUE CEMBH: 3TO COBMECT-
HO€ NPOKMBAaHUE U BeIE€HUE OOLIero Xo3siicTBa, BOCMMTAaHUE U 3a00Ta O
NETSAX, NeWCTBUI MOBCETHEBHBIX WIIM CHCTEMATUYECKH COBEPIIAEMBIX B Te-
YeHHUE TUTEIbHOTO BPEMEHH.

AbcomotHo crpaBeuBo yrBepxkaenue T.B. Illepmens, uro «3ako-
HOJIATEeJIbHOE 3aKpEIUIEHUE OIpe/IeIeHUs] TOHATUSI CEMbH HEOOXOIUMO, OHO

% Ilepwens T.B. B Tox CeMbH O MOHATHH CEMbH B COBPEMEHHOM POCCHIICKOM IpaBe //
Cewmetinoe u xuuniHoe npaso. 2008. Ne 5. C. 24.

?! Manankosa P.II. TIosCHUTe/bHAS 3aIIMCKA K KOHLEILUHA npoekta HoBoro CeMeiHOro
xozaekca P®. Tomck, 2008. C. 13.

2 Kopones F0.A. KommenTapuii k CemeliHomy kozekcy P® (mocrareiinsiii). M., 2003. C.
93.

% Kocona 0.10. CeMeiiHOE 1 HACTEICTBEHHOE npaso Poccuu. M., 2001. C. 14.

% Manankoa P.I1. TIosiCHHTENIbHAS 3aIIMCKA K KOHIIGIIIHH npoekta HoBoro CemeiHOro
koaekca Poccuiickoit @eneparun. Tomck: Towm. roc. yH-T, 2008. C. 13.
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00yCJIOBJIEHO KaK MPaKTUYECKOM, TaK U TEOPETHUYECKOH IesecooOpa3Ho-
CTBIO, co3aHueM 3(()EKTUBHOTO MEXaHHW3Ma IPABOBOM OXpaHbI CEMbH,
o0ecrneynBaroIero cTabuiIbHOCTh U YCTOMUMBOCTE CEMBU B POCCHHCKOM
0GIIECTBE 1 TOCYIaPCTBEN .

CK P® He 3akpemnisieT MOHSITHE CEMbHM, OUYEpUYMBAs TOJIBKO Kpyr
0JIN3KUX POJICTBEHHUKOB U OTHOLIEHMUSI, PETYJIIUPYEMbIE CEMEMHBIM IIPABOM.
B TO ke BpeMs Henb3s OTOXKIECTBIATH MOHATHE CEMbU C OObEIUHEHHUEM
rpakJAaH WU OPraHU30BaHHBIM KOJUIEKTMBOM. IIpupona BO3HHMKHOBEHUS
CEMbH JIpyras, 4eM y JaHHBIX IOPUIUYECKMX MHCTUTYTOB. M3 3TOTO Ccneny-
€T, YTO €€ BO3HMKHOBEHHE HE BBITEKAaeT M3 IpaBa Ha oObenuHeHune. KoH-
ctutyuuss PO u MexxayHapoaHO-IIPaBOBBIE JOKYMEHTHI 3aKpPEIUISIOT CaMo-
CTOSITEJILHOE MPaBO Ha BCTYIIEeHHWE B Opak. B poccuiickom npase HeT 00s-
3aHHOCTH CO3J]aBaTh CEMBIO.

CeMbsl B pOCCHIICKOM 3aKOHOJATEIBCTBE HE OINpEAENsAeTCs] KakK ca-
MOCTOSATENbHBIN CyOBEKT MPAaBOOTHOLIECHUNA. B To ke Bpems B pa3nuyHble
UCTOPUYECKHE NIEPUObI CEMbS BBIIOJIHAJIA HE TOJIBKO YaCTHOIPABOBBIE, HO
U nyOnnuHble GyHKUUU. B coBeTckoe BpeMsi ceMbsl paccMaTpUBallach Kak
TPYyZOBOE€ OOBEIMHEHHWE WM TPOU3BOJCTBEHHAs €auHHIA. B HacTosmiee
BpeMsl HEOOXOJMMO paccMaTpUBaTh CEMbIO KaK COLMOOMOIOIMYECKUI MH-
CTHUTYT.

JleranpHOE OnpezeeHne MOHATUS «CEMbs» IIPEICTaBIISAETCs JIOTHY-
HbeIM 3akpenuth B CK P®, nanpumep, xak 31o caenano B CK Ykpaunsl, B
CT. 1 KOTOPOro yKpEIJIeHHE CEMbH KaK COLMAIIBHOIO MHCTUTYTa U KaK COMO-
3a KOHKPETHBIX JIUI] ONPE/AETICHO B KA4eCTBE LIEJIU PEryJIUpPOBAHUS CeMeil-
HBIX OTHOLLICHH.

PackpeiTe CYIIHOCTHBIX 4YEpPT CEMbH, 3aKperuieHue AePUHHUIIMU
3TOro (pyHAaMeHTaIbHOro 6a30BOro Juisd J1000ro o0IecTBa U rocyapcTaa
MOHSTHS JIOJKHBI OBITH IMPEICTaBICHbl B OCHOBHOM KOAM(PHUIIMPOBAHHOM
akTe cemeitHoro 3akoHoaarenscrsa — CK PO.

[Tonaraem, 4To cemMbsi — 3TO KpyT (COI03) JIUI], CBA3aHHBIX B3aUMHBbI-
MU NpaBaMHM U OOS3aHHOCTSIMH, BBITEKAIOIMMH W3 Opaka, poJCTBa, YCHI-
HOBJICHHUS WJIM UHOM (OpMBI IPUHSTHS I€Tel Ha BOCIIUTAHUE CO3/1aBacMbIi
C LENbI0 YKPEIUICHUS U PA3BUTHUS CEMEMHBIX OTHOIIECHMWN Ha MPUHIMIIAX
B3aMMHOM JIFOOBH, YBa)KE€HUS U 3a00THI.

25
Hepmmens T.B. O npaBe Ha ceMblo ¥ poOJieMe ONpeeNIeHHs TIOHATHS CEMBH B COBpeE-
MEHHOM poccuiickom npase // CemeitHoe u xuuniHoe mpaso. 2010. N 6. C. 17.
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TO A QUESTION ON CONCEPT "FAMILY" AND NECESSITIES OF ITS LEG-
ISLATIVE FASTENING IN THE LIGHT OF
DEVELOPMENT OF SOCIAL FUNCTION OF A FAMILY LAW

1.S.Danilova

Ulyanovsk state university

The family is a basis of a society for this reason without a family existence both the
society, and the state is impossible. Disclosing of intrinsic lines of a family, fas-
tening of a definition of this fundamental base for any society and the concept state
should be presented in - the Family code of the Russian Federation.Despite unani-
mous ascertaining in the legal literature, in the operating Russian legislation there is
no legal definition of concept "family". Necessity of development of uniform con-
cept of a family for the right has ripened for a long time.Legislative fastening of def-
inition of concept "family" is necessary, it is caused both practical, and theoretical
expediency, creation of the effective mechanism of a right protection of the family,
providing stability and stability of a family in the Russian society and the state.
Keywords: a family, members of a family, marriage, relationship, the family legisla-
tion, family relations.
06 asmope:
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yuuBepcuteT (432048, r. VabsHoBck, yin. CenrmineeBckas, 1. 23), e-mail:
lewuskin@mail.ru
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