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K BOITPOCY O MOMEHTE BO3HUKHOBEHHUS POJUTEJ/JbCKUX IIPAB
E. C. Baiinep

Kazancknit (IIpuBomkckuii) ¢penepaabHBI YHUBEPCUTET

CraThsl TIOCBSIIIEHA CIIOPHBIM BOIPOCAM BO3HWKHOBEHHS POIHMTEIBCKHX MPaB.
IIpuBoasiTCsA pasHble MO3UIUH IO paccCMaTpUBAEMOMY BOIpOCY. ABTOp MPUXOIUT K
BBIBOJY O TOM, YTO B 3aBUCUMOCTH OT CUTyalluH AOCTATOYHBIMH VIS peasu3aliiy TeX
WIK UHBIX MIpaB poOJUTENeH SBIAIOTCS pasidyHble OcHOBaHMA. OpHako It
peanu3aly poJUTENILCKUX MPAB B IOJHOM 00beMe HEOOXOIUMBIM SIBIISICTCSl HATTMYNE
BCEX IOPUIMYECKHX (DAKTOB, YCTAHOBJICHHBIX 3aKOHOIATEIIEM.

Knioueevie  cnoea:  6o3nuKkHOGeHUe  pOOUMENbCKUX — NpAG,  POOUMENbCKUe
NPasoomMHOWEHUs, POOUMENbCKUE Npasd, pooumenbekue 00A3aHHOCIU.

12 pgexabpss 2013 r. mcmomnmmock 20 ner co mHA mnpuHATHS KoHcTHUTyImm
Poccuiickoit ®epepanmul. W yxe Ha mnporsokenmu 20 nmer B Poccum neiictByer
KOHCTHTYIIMOHHASI HOpMa, TPOBO3TJIAIIAIONIAS ITPABO U 00A3aHHOCTh POJHUTEINEH 3a00THTHCS
0 JIeTSIX W OCYIIECTBIITh MX BocmuTaHwme. CeMeWHBIN Komekc Poccmiickoit denepanmm?,
KOTOpBIi B TeueHue 18 JeT peryaupyeT BakHeie o0ecTBeHHbIe OTHOLICHHS, B CTaThsX,
MOCBAIICHHBIX TpaBaM U OOS3aHHOCTAM pOJUTENECH U JeTel, pacKpbhiBaeT COAep)KaHHe
JAaHHOW HOpMBI. HecMOTpst Ha KaxyIIylocsi MPOCTOTY, CYIIECTBYET Macca MpoOIeMHBIX
acrekToB B paccMmarpuBaeMoil cdepe. OQuH M3 HHX — MOMEHT BO3HHUKHOBEHHMS
POIUTENBCKUX TPaB.

CnoBapp pycckoro s3pika C.M. Oxeroa ompenenseT CloBa OTEIl W «MaTh» Kak
MYXYHHY W SKCHIIMHY II0 OTHOIICHHIO K CBOMM JeTSIM. B 0OIIecTBEHHOM CO3HaHWH
pOAMTENH — 3TO, KaK MpaBWIO, TE JIOJIW, KOTOpble BocnuTamun u oOyumian. OnHako
3aKOHOJATeNb MOJXOJUT K ONpPENENICHUIO MAaHHBIX MOHATHH HHAYe: POAWTEISIMH OymyT
CUNTAThCA JIMNA, OTLOBCTBO M MATEPHUHCTBO KOTOPBHIX YCTAHOBJIEHO HAa OCHOBaHWUH
COOTBETCTBYIOIIMX JOKYMEHTOB. JlaHHBII Bonpoc perynupyercs ri1. 10 CemeitHOro xoznekca
Poccwuiickoii @enepannu u 1. 2 O3 «O0 akrax rpaxiaanckoro coctossHus»3. [Ipu Hammunu
HEOOXO/MMBIX YCIIOBUH MYXXUMHA M JKEHIMHA OYIyT 3alKCaHbl B KayecTBE POAUTENCH B
aKTe O pOXIeHHH peOeHKa, W Ha ATOM OCHOBAaHWUHM OyneT BBIAAHO CBHJETEIBCTBO O
poxnaeHun pebeHka. 3HaueHHe AaHHOW 3alMCH TPYAHO MEpeoueHuTh. [Ipu ee oTcyTcTBUI
IOPUIMYECKH OTIIOM WM MaTephpio peOeHKa IO SBIAThCA He Oyner. JleHCTBUTEIHHO,
cornacHo cT. 47 CK P®, mpaBa u 00g3aHHOCTH poAuTeNeil M JeTe OCHOBBIBAIOTCA HE

! Koncrurynus Poccuiickoit @enepartuu ot 12.12.1993 r. (¢ yueTom monpaBok OT
30.12.2008 r.) // Poccuiickas rasera. 2009. 21 sHB.

2 Cemeiinblil Komeke Poccuiickoit Oeneparun oT 29.12.1995 r. No223-D3 // C3 PD. 1996.
Nel. Cr. 16.

8 ®denepanbhblii 3ak0H OT 15.11.1997 1. Ne 143-D3 «O06 akTax rpaxkIaHCKOTO COCTOSTHUS //
C3 P®. 1997. Ne 47. Ct. 5340.
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TOJIBKO Ha TIPOUCXOXKICHHWU IETeH, OHU JOJDKHBI OBITH YIOCTOBEPEHBI B YCTAHOBIECHHOM
3aKOHOM TIOPSIZIKE.

OcCHOBaHNEM BO3HHKHOBEHHS POIUTEIHCKOTO IMPABOOTHOIICHHS, B COOTBETCTBHU
co cr. 47 CK PO, sBimseTcs «CIOXHBIA IOPUANYECKHHA COCTaB, JJIEMEHTAMH KOTOPOTO
SIBIIIOTCSL  POXK/IEGHHE peOeHKa W YIOCTOBEPEHHE TIIPOUCXOXKICHHSA peOeHKa OT
ONPEJICNICHHOT0 JIUIa, KOTOPOE MPOU3BOAMUTCA B OpraHax 3alHuCH aKTOB TPa)KTaHCKOTO
COCTOSIHUSIM.

Pazymeercs, ¢ MOMEHTa pOXICHUS pEOCHKA MEXAY HHUM K €ro POAUTCISIMHU
BO3HHUKaeT CBs3b. OJHAKO BOMPOC 3aKIIOYAaeTCs B TOM, KAaKOro poja JaHHas CBSI3b.
DOMOIMOHATIbHASI, HPABCTBCHHAs — JaHHBIA (DaKT HE BBHI3BIBACT COMHCHUS, OJHAKO HU
SMOLIMM, HU YYBCTBA HE TMOMJICKAT IIPABOBOMY pErylUpoBaHUi0. HWHTEPECHBIM Ke
MpeJCTaBIsIeTC MMEHHO IpaBoBoe OOO3HAYCHWE NAaHHOW CBS3M B IEPHON C MOMEHTa
poxnmeHuss pebeHKa O MOMEHTa OOpalleHHs pOJUTEIeH B  COOTBETCTBYIOIINE
aJIMUHUCTPATUBHBIC OPTaHbI.

B cootBercTBun ¢ 1. 6 cT. 16 @3 «O06 akTax TpaskJAHCKOTO COCTOSIHUS 3asBICHUC
0 pOXKIeHUH peOeHKa TOIHKHO OBITH CICNIaHO HE MO3/IHEE YeM Uepe3 MECHII CO JHS POKICHHS
pebenka. OmHako make B Cilydae HapyIICHHWS NAaHHOTO CpPOKa 3aliCh aKTa O POKIACHUU
pebenka Oyaer BHeceHa. TakuM 00Opa3oM, pOAUTEIN BIpaBE OOPATUTHCS B OpraHbl 3allUCH
AKTOB TPa)XJAHCKOTO COCTOSIHHS JUIi  PETHCTPAallid  POXICHUSA peOCHKA  CIyCTs
MPOJOJKUTENIFHOE BpeMsi TIOcle TOsBISHUS WX 4YaJa Ha cBeT. Kpome Toro, kak B
JIOKa3aTeNbCTBO ATOTO, OT/ENbHASL CTaThsl HA3BAHHOTO 3aKOHA IMOCBSIIEHA rOCYapCTBEHHOM
pETUCTpAIlK POXKICHHUS pPEOCHKA, JOCTHTIIErO BO3pacTa OAHOrO roma U Oonee. Takum
00pa3oM, TIepHo KHEOTIPEIEIIEHHOT0» COCTOSIHUAS MOXKET OKa3aThCsl HEMaJIbIM.

K.B. JlannHa oTMeUaeT, 4YTO «IJIsl BOSHUKHOBCHHS OTHOIICHUH MEXAY POAUTEIIMU
n peOCHKOM HEOOXOINMMO pOXXKICHHE peOCHKa, a s BO3HUKHOBEHUS IPABOOTHOIICHUHN
HEOOXOIUMO JAEUCTBHE — YIOOCTOBEPECHHE MPOUCXOXKACHUS peOeHKa OT KOHKPETHBIX
pomuTenedi B yCTAaHOBJICHHOM 3aKOHOM  TOpsOKe, T.€. €ro JOKyMEHTaJIbHOE
moaTBepxkIeHIEe»S. To ecTh, C TOYKH 3pCHHS aBTOpPa, MEPHUOM 0 PETHCTPALUU POXKICHUS
MOJXKHO O003HAYUTh KaK «OTHOIICHHE» MEXKIY poauTesieM U pedeHkoM. IIpaBoOTHOIICHUE
K€ BOBHUKACT C MOMCHTA PErucTpanui poxJIACHUA pe6eHI<a WK YCTAaHOBJICHUA OTIIOBCTBA
(MaTepuHCTBA).

A.B. MapkocsiH 0TMeUaeT, 4TO POXKJCHHE — JTO aKT T'PaKIAHCKOTO COCTOSHHUSI.
Peructpanusi poxxaeHus ke MPeICTaBisieT cOOOM aKTOBYIO 3allUCh O POXKIACHHUH. 3arUCH
AKTOB TPAXTaHCKOTO COCTOSIHUS «yIOCTOBEPSIOT, JOKYMEHTHPYIOT OOCTOSITENILCTBA, CITYKAaT
HCTOYHHUKOM [[0Ka3aTelbCcTBA 00 ITHX oOcToATenbcTBax»6. MHTEpecHOW mpeacTaBiseTcs
MBICTIH aBTOpa O TOM, YTO AaKTOBBIC 3alFICH MOATBEP)KJAIOT BpeMs BO3HUKHOBCHHS,
HM3MEHEHHS, IPEKPAICHNUS, BOCCTAHOBIICHHSI COOTBETCTBYOIIUX TIPaB M 00S3aHHOCTEHA.

Kak ormewaer C.}O. I'aBpmiioBa, TOCyIapCTBEHHAs PETHCTPAIMS POXKICHUS B
YCTaHOBIICHHOM 3aKOHOM TOpSIIKE HEOOXOIUMa HE TOJBKO JJIsl BOSHHKHOBCHHS B3aMMHBIX

* Jlanmua K.B. BO3HHKHOBEHNE H MPEKPALICHAE POUTEIHCKAX NIPAB M 00S3aHHOCTEH //
Bronnerens HoTapuanpHOM mpakTuku. M.: FOpucr, 2010. Ne 2. C. 29.

> Tam xe.

® Mapkocsiz A.B. FOpuandeckue BakThl B CeMEiHOM TpaBe: Iuc. ...KaH. ©op. H. M. — 2007,
C. 104.
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mpaB W 0Os3aHHOCTEH, HO ¥ IS OQUIMAIHHOTO NPWU3HAHHUS IIPABOBOTO COCTOSHHS
poauTenel u [eTei 00IMIeCTBOM M TOCyIapCTBOM /.

Takum obOpa3oM, peamm3amysi MpaB W MHTEPECOB POJHTENECH B IONHOM OOBEMe
BO3MOJKHA JIMIIb TIOCJIE TOCYJapCTBCHHOW peructpanmud (akra poknaeHus pedenka. K
pUMEpPY, JIAIO, YBEPEHHOE B TOM, YTO SIBJISETCS OMOJIOTMYECKHM OTIOM peOeHKa, HO He
3aMMCaHHOC B Ka4eCTBE TAKOBOTO B OpraHaX 3alMCH aKTOB TPAXKAAHCKOTO COCTOSHUS, HE
CMOXET B psijie Cly4yacB peai30BaTh MPABO HA BOCIUTAHUE IO YCTAHOBJICHUS OTIIOBCTBA B
YCTaHOBJICHHOM 3aKOHOM Topsake. Kpome TOro, mpu OTCYTCTBHH JOKYMCHTaJIbHOTO
MOJTBEP KIICHHSI OTIIOBCTBA MIJIM MATEPHHCTBA JIUIO HE OyJeT 00JafaTh BO3MOXKHOCTBIO, K
MPUMEPY, TPEACTABIATh UHTEPECHl peOeHKa, TPEOOBATh 3aIMUTHI CBOMX MpaB. J{is M0OBIX
OpPraHOB BJIACTH JIOKA3aTCILCTBOM IIPaB POMUTENCH OyIeT WMEHHO W3JIaHHBIH B
YCTaHOBJICHHOI 3aKOHOM (hOpMe TOKYMEHT.

OpHako B ciIydasX, KOT/ia pedb WAET He O MpaBe POMUTENS, a O er0 OJXHOUMEHHOM
00s13aHHOCTH, cUTyanus mpuodperaer mHOW obopoT. [Tynkr 1 cr. 63 CK P® roeopur 06
00513aHHOCTSX POTUTENICH HECTH OTBETCTBEHHOCTH 33 BOCITUTAHUE W Pa3BUTHE CBOUX JIETCH;
00s13aHHOCTH 3a00THTBCS O 3I0pOBBE, (UIUIECKOM, IICUXHYECKOM, IyXOBHOM H
HPaBCTBCHHOM pa3BUTHH CBOWX AeTeil. HewcrmomHeHWe WM HeHajIekallee HCIOTHECHUE
pOAMTENSIMU OOS3aHHOCTEH TO COAEPIKAHWIO, BOCIUTAHUIO, OOYYEHUIO, 3allUTe IMpaB U
HUHTEpecoB JeTel BiedeT, cornacHo Konekcy 006 aAMHUHHCTPAaTUBHBIX IPAaBOHAPYUICHUSAX
P®8, npenynpexacHue Wik HAJOKCHUE aIMHUHUCTPATHBHOIO ITpada B pa3Mepe OT CTa JI0
MATHCOT pyOneid. B ciaydae ecnm HEUCNIONHEHHE WM HEHaJUIe)Kalllee HCIIOJIHEHUE
00s3aHHOCTE MO BOCIUTAHHUIO HECOBEPUICHHOJETHEIO COEAMHEHO C  IKECTOKUM
oOpamieHreM, pOTUTENI0, B COOTBETCTBUU cO CT. 156 YromoHoro kxomekca P®9, rposur
ropas3mo Oojee KeCTOKOe HakazaHWe. B TpUBEIEHHBIX HOPMATHBHBIX INPABOBBIX aKTaxX HE
YKa3bIBa€TCs, YTO JAHHOC HaKa3aHWE MPHUMEHSCTCS JUIIh K TeM pOAUTEISM, KOTOpEIC
YIOCTOBEPWIIA TIPOUCXOXKACHUE JETeH B yCTAHOBJICHHOM 3aKOHHOM ITOPSAKE, PAaBHO KaK M
He ToBopHTCA 00 oOpatHOM. OmHaKO B JaHHOM CIIydae MpEACTaBsieTcs Oojee ueM
pa3yMHBIM BO3HHKHOBCHHE POJUTEIBCKUX MpaB M O0A3aHHOCTEH C MOMEHTA IOSBICHUSI
pebenka Ha cBeT. CIIO)KHO MPENCTaBUTh ce0e CUTYallrIo, KOTJa POJUTENH HE 3a00TATCS O
pebeHKe W He BOCHUTBHIBAIOT €ro J0 OOpalleHUs] B OpraHbl 3alllCH aKTOB I'PayKIaHCKOTO
COCTOSIHUSI.

Takum 00pa3oM, HEBO3MOXHO JaTh OJHO3HAUHBIN OTBET Ha BONPOC O MOMEHTE
BO3HHKHOBEHHSI POJUTEIILCKUX mpaB. OHAKO MPOCICKUBACTCS HEKas TCHACHIMA. B ciyuae
HApYIICHUS POMUTEIBCKUX OOS3aHHOCTEH, UYTO B HEKOTOPBIX CIyd4asX SBISETCS
OITHOBPEMEHHO U TMPOCTHIM HEWCHONBb30BAHUEM POIHUTENBCKHX TPaB, OTCYTCTBHUE
JIOKYMEHTAJIBHOTO TTOATBEPKACHUS BO3HUKHOBCHHS DPOJHUTEIBCKOTO IMPABOOTHOIICHHS HE
SIBIISICTCS TIPETIATCTBUEM JUTS TIPUBIICYCHUS POAMTENS K OTBETCTBEHHOCTH. B oOparHO ke
CUTyallud, TPH >KEJTaHWH OCYIICCTBUTh POTUTEIBCKHE IIPaBa, MOXKHO CTOJKHYTBCSI C

7
TaBpmmoBa C.IO. Cymonpou3BoAcTBO 1O JenaM 00 OCHapuBaHWM  OTIIOBCTBA

(MaTepuHCTBA): IuUC. ...KaHA. top. H. Capatos, 2001. C. 11.

® Komexc Poccuiickoii Odenepanuy 00 aIMUHUCTPATUBHBIX TIpaBoHapymenusx // C3 PO.
2002. Nel (g.1). Cr. 1.

® VronoHwIii komekce Poccuiickoit Ddeneparun ot 13.06.1996 1. Ne 63-D3 // C3 PD. 1996.
No 25.
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MPEMSITCTBHEM B BUAE OTCYTCTBHS HaJUIeXKAIUM 00pa3oM O(QOPMIIEHHBIX JAOKYMEHTOB O
BO3HHKHOBEHHH POJHUTEIECKUX MPAB.
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ABOUT THE PARENTAL RIGHTS ARISING
E.S. Vayner

Kazan (Volga region) Federal university

The article is devoted to the question of the parental rights arising. Different points of
view are performed in the article. The author makes a conclusion that in different
situations different basis for the realisation of parental rights must take place. But the
realisation of all the parental rights may occur only if there are all the judicial facts,
named by the legislator.

Keywords arising of the parental rights, parental relations, parental rights, parental
duties
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