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HACJIENOBAHUE UMYIIIECTBA HACJIEIHUKAMH IO 3AKOHY CEJIbMOM
OYEPEJIM B CHCTEME POCCHUMCKOT'O 3AKOHOJATEJILCTBA:
TEOPHUA U ITPAKTHKA

M.C. Kokopuna

ITomorHuK HOTapuyca, wieH MockoBckoit oomactHoit Hotapuaneroit [Tanater

B Hacrosmiee BpeMs npeacTaBiIseT ONpeAeIeHHbIH HHTepeC pacCMOTPEHUE BOIPOca O
BO3MOXKHOCTH U CaMOM COJI€p>KaHUU IpaBa HACJIEJOBAHUS JIUI[AMU, COCTOSBIINMU C
yMepIIIM B OTHOWICHMAX CBOHCTBa. Kak wu3BecTHO, B poccuilckoM IIpaBe
peryaupyroTcs TOJBKO OTHOIICHMA CBOHCTBa MEXAy OTYMMOM (Madexoi) u
MacelHKOM (Tmamdepuiieit). Bmecte ¢ TeM COCTOSIHUE CBOWCTBA SIBJSIETCS HE TOJBKO
OHMM U3 OCHOBAHUH TONYYCHHUS COACPXKAHUS OTYNMOM (Madexoif) OT CBOHMX
nacelHKOB (Tamyepun) (ct. 97 Cemeiinoro konekca P®, namee — CK P®), Ho u nmaet
OCHOBAHMS YKa3aHHBIM JIMIAM 3asBUTH CBOM IIpaBa B KadyecTBE HACICAHUKA IIO
3akoHy cempMmoit ouepemu (ct. 1145 TK P®). [Ineaym BC PO paswsacamn, x
MacklHKaM ¥ TafdepunaM  HacleAoAaTeNsl  OTHOCATCS — HEyCHIHOBIICHHBIC
HacleJIoAaTeNIeM JAETH €ro cymnpyra (HE3aBHCHMO OT HX BoO3pacTra), 4TO JaeT
OCHOBaHHME TI0JlaraTh: BOCIIUTaHHE peOeHKa HaceI0/iaTelieM, He COCTOSIIUM B Opake
C €ro poauTelIeM, NMO3BOJSAET UCKIIOYUTh JAHHOTO peOeHKa M3 YMclla HaCJIeAHUKOB.
Wrak, x0T, npaBo HacienoBaHus u rapantupyetrcs Koncrurynueit PO (ct. 35), mbl
HE MOXEM paccMaTpUBaTh KOHCTUTYIIMOHHBIE HOPMBI KaK rapaHTHPYIOILIUE CaMU 110
cebe He yKa3aHHBIM B 3aKOHE JIMI[AM, HE COCTOSBIIMM C YMEPIINM B OTHOUICHHSAX
pPOACTBA MM CBOKMCTBA, NMPAaBO HACIENOBAaTh €0 MMYIIECTBO B Cilydae, KO/ HET
OJIM3KMX POACTBEHHUKOB M HACIIETHUKOB I10 3aBEIIaHUIO.

Knrwouegvie cnosa: npaso na nacieocmeo, Haciedosanue no 3aKOHY NACLIHKAMU U
naouepuyamu, poocmeeHHvle U OpauHvle OMHOWEHUs, 60CRUmMAanue pebenKa, npago
Ha cooepoicanue.

IIpaBo nHacmemoBanusi rapantupyercs Konctutyrmeir PO (ct. 35). IIpaBo ObITH
HACIIETHUKOM — HEOTHEMJIEMBIH 2JIEMEHT MTPABOBOTO CTaTyca KaXxa0ro rpaxaaHnHa. OxHako
camo 1o cebe KOHCTUTYI[HOHHOE [IPaBO HAcJIeI0BaHMS HE NMOPOXKAAET y TPaKAaHWHA TIPaB B
OTHOIICHUN KOHKPETHOI'0 HACJICIACTBA. HOI[O6HI)IC IpaBa BO3HUKAIOT HAa OCHOBaHUH
3aBCIIAHHA HJIM 3aKOHAa. HO3TOMy KOHCTUTYIIMOHHBIC HOPMBI CaMU II0 cebe He MOryT
paccMaTpUBATHCA KaK rapaHTUPYIOHNIUWE HE YKa3aHHBIM B 3aKOHE JIMIaM, HE COCTOSABIINM C
yMEpIIIM B OTHOIICHHSAX POJCTBA WM CBOWCTBA, MPAaBO HACIEAOBATH €0 HMYIIECTBO B
cirydae, KOTla HeT OJM3KUX POACTBEHHUKOB U HACIICIHHUKOB TI0 3aBEIIAHUIO.

Kak m3BecTHO, B JCHCTBYIOIIEM POCCHHCKOM 3aKOHONATENIHCTBE MPETYCMOTPEHO
BOCEMb Ouepesied HacleIHUKOB M0 3aKoHy. HacneqHukamu ¢ mepBoi Mo IIECTyrHO Odepenb
SBIISIIOTCSL JIMIA, COCTOSIIIME B OTHOIIEHMSAX POACTBA C HaclegojaTeleM, a HMEHHO
POIACTBEHHHKH C TEPBOW IO TATYIO CTENeHb poacTBa. CTENeHb POJCTBA ONPENENIeTCs
YHUCIIOM DPOXKICHHH, OTJENSAIONINX POJICTBEHHHKOB OJHOTO OT Apyroro. PoximeHwe camoro
HacIleIo/1aTelisl B 3TO YHCIO HE BXOAWT. HacrmemgHnkamu e ceapMON W BOCBMOHM OuYepeu
SIBIITFOTCSI JIMIIA, C TaK HA3bIBa€MOU 0oJiee CIOKHOW MPAaBOBOW MPUPOJION HACIIEIOBAHHS IO
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3aKOHY: CEIbMOW oOdYepeqd HACICTHUKHM — TACBIHKH (mamgdepunbl) W Madexa (OT4uM),
BOCHMOH — MKINBEHIIBI HACIEIOATEIIS.

HacnenoBanme Ha oOCHOBaHMM 3aKOHA, Kak MBI 3HaeM, O3HA4YaeT, UYTO K
HACIICOBAHHUIO IIPHU3BIBAIOTCS TOJNBKO TE JIMIA, ITIEPEUeHb KOTOPHIX HCUEPITBIBAIOIINM
obpasom Ha3BaH B 3akoHe. CormacHo ['paxmanckomy konekcy PO (mamee — I'K POD),
HACJICAHUKH 110 3aKOHY MPU3BIBAIOTCS K HACJIEJOBAaHUIO B MOpsaKe ouepeaHocTH. [Ipu 3Tom
HAacJIeAHUKH KaxJOoW mociexymoomeil odepenu HaclaeIyloT, €ClId HET HacleIHUKOB
NpeABIIYIINX o4epenel (BooOlie OTCyTCTBYIOT, HE MPUHSUIM HACJIEICTBO B YCTaHOBJICHHBIH
CPOK, OTKa3aJIUCh OT HACJEACTBA, OTCTPAHEHBl OT HACJEACTBA KaK HEJOCTOWHBIE, JIUIICHBI
HaciencTBa). HacienHuky oiHOI ouepenu HaclneaytoT B paBHBIX goiisix (ct. 1141 I'K).

ABTOpY HACTOSILEr0 MCCIEJOBAHUS INPEACTABIACTCS AKTyalIbHBIM PacCMOTPETh
BOTIPOC O BO3MOXKHOCTH M CAMOM COJICpP’KaHHUH ITPpaBa HACIEJOBAHUS JINIIAMH, COCTOSIBITUMH
C YMEpIINM B OTHOUICHHSAX CBOiicTBa. Kak M3BECTHO, B POCCHICKOM IIpaBe PETyIUPYIOTCS
TOJIBKO OTHOIICHHS CBOMCTBa MEXIYy OTYMMOM (Madexol) M TACHIHKOM (TaJ4epHIlei).
BmecTe ¢ TeM cOCTOSIHHME CBOWCTBAa HE TOJBKO SBJSIETCS ONHUM M3 OCHOBAaHUH TONYYCHUS
CONlepXKaHUS OTYUMOM (Madexoi) OoT cBoMX macklHKOB (mamuepurr) (ct. 97 CemeitHOTO
koxekca PO, nanee — CK P®), HO 1 1aeT OCHOBaHMS yKa3aHHBIM JIMIIaM 3asSBUTH CBOM IIpPaBa
B KAUeCTBE HACICHHKA 10 3aKOHY CepMoii ouepenn (ct. 1145 TK PD)™.

CTOUT OTMETHTb, UYTO JO BCTYyIUIEHUS B cuily 4dacTu Tpethedl 'K PO (26 Hosa0ps
2001 r.) maceiHKM (TTam4Yepullbl) HE SIBISUIUCH HACIEAHUKAMU 10 3aKOHY IOCJIe 0TYMUMa WU
Mauexd, PaBHO KaK OTYMM M Mayexa He SBISUINCh HACIEAHWKAMM TIachlHKa W/WIIN
nanuepunpl. B coorBerctBun ¢ 4. 3 c1. 532 'K PCOCP 1964 r yka3anHble 112 MOTJIH OBITH
HACJICJHUKAaMH TI0 3aKOHY TOJIBKO KaK IDKIMBEHIIBI, €CIIH OHH OKaXXyTCS HETPYAOCTIOCOOHBI-
MH Ha JICHb OTKPBITHS HACIEICTBA U MONyYalld MaTepHAIFHYIO TIOMOIIh OT HACIEI0daTes,
KOTOpas ObUIa IUII HUX OCHOBHBIM HCTOYHHKOM CYIIECTBOBAaHHSA, HE MEHEe roja IO IHS
OTKPBITHS HACTICIICTBA.

Ha ceromusmHuii neHs MOBONBHO YacTO B CEMEWHOM TIIpaBe B KadecTBE
IOpUINYECKAX (DAaKTOB BBICTYIAIOT pa3lIMYHBIE COCTOSHUS (POJACTBO, CBOWCTBO, Opak,
YCHIHOBJIGHHE, OIEKa, MOMEeYUTeIbCTBO). COCTOSHHUS HOCAT JUIALIMICA XapakTep W MOTYT
HEOJHOKPATHO BBICTYNAaTh KaK OCHOBaHMS BO3HHKHOBEHHS, H3MEHEHUS, MpPEKpaIleHHs
CEeMEHMHBIX MpaB U 00A3aHHOCTEH.

Tak, uHTepecyrolee Hac, COCTOSIHHE CBONCTBA SBISAETCS OTHOUICHUAMH MEXIY
JIIOABMHM, BO3HUKAIOIIMMHU M3 OpavyHOTO COI03a OJHOTO M3 POJCTBEHHHKOB: OTHOIICHHSIMHU
MEXJly CYMpyroM M POJCTBEHHHKAMHM JIPYTOTO CYIpPYTa, a Takke MEXIy POJCTBEHHHUKAMHU
CYTIPYTOB.

[Ipu3Haku cBoiicTBa clenyrolue: BOSHUKAET U3 Opaka; HE OCHOBAaHO HAa KPOBHOMU
ONMU30CTH; BO3HUKAET INPH HAIWYHHA B JKUBHIX POJCTBCHHHKOB MYXa W (WJIH) >XCHHI Ha
MOMEHT 3aKJIFOYCHHS OpaKa.

[IpaBoBas mpupoja gaHHOrO cBoicTBa BbITekaeT u3 cr. 2 CK P®, cormacHo
KOTOPOH CeMEeHHBIM 3aKOHOJATeNBCTBOM P® perymupyroTcs JINYHbIE HEMMYIECTBEHHBIE

! CwM., Hanpumep: bimakoB O.E. O HacnencTBEHHBIX MpaBax MAChIHKOB, MaTYEPHUI] M HHBIX
cBoiicTBeHHHKOB // CemeiiHoe mpaBo Ha pybeske XX-XXI Bexos: k 20-netuto KonBeHnu
OOH o npaBax pebenka: Matepuanst Mex . Hayd.-nipakt. KoH®., (Kasans, Kazanckuii 18
nekabpst 2010 r.) M.: Cratyr, 2011. C. 144-148.
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MMYIIECTBEHHBIE OTHOIIEHUS HE TOJIBKO MEXIy WICHAMH CEeMBHU: (CYNPYTaMH, pOTUTEIIMU
W JETBMH — YCHIHOBUTEISIMH W YCHIHOBJICHHBIMH), HO M, B ONIPEACICHHBIX CIydYasx,
MPEIYCMOTPEHHBIX CEMEHHBIM 3aKOHOAATEIIECTBOM, MEXIY APYTUMH DPOJCTBCHHHKAMH H
uHpIME JuaMu. Tak, B c¢T. 97 CK P® yka3ana 00s3aHHOCTH HMACHIHKOB W IaT4EpHIl IO
CONIEPXKAHMIO OTYMMAa W Madexd. JTa K€ MpaBOBas HOPMa OIpPENCIieT W YCIOBHSA, IPH
KOTOPBIX OTYAM M Mauexa MOTryT TpeOOBaTh B CyICOHOM TMOPSAKE MNPEAOCTABICHHUS
COJIEpXKaHUS OT YKa3aHHBIX JIMI. HETPYIOCIOCOOHOCTh, HY)KIaeMOCTh B IIOMOIIA OTYMMa H
Madexu, BOCIUTHIBABIIMX M COJIEPKABIIUX CBOMX MMACHIHKOB WJIU MaIdepul] HE MEHee MSTH
JICT, BBINOJIHCHUE CBOMX OOS3aHHOCTCH MO BOCIUTAHUIO WM COJCPIKAHHIO MACBIHKOB U
MaTYepul] HaIJICKAIIUM 00pa3oM, TPYAOCIOCOOHOCTh COBEPIICHHOICTHUX MACHIHKOB HIIH
mayepull, OOJIATAIONINX HEOOXOIMMBIMU JJIsl 3TOTO CPEICTBAMHU, CCIM OHH HE MOTYT
MOJYYHUTh COJCpPKAHWE OT CBOMX COBEPUICHHOJNETHHX TPYIOCHOCOOHBIX IETeH WIH OT
cynpyroB (GBIBIINX CYmpyroB)>.

Takum oOpa3oM, Ha JaHHOM JTalle HAIIETO MCCICIOBAHUS MOXEM CEIaTh BBIBOI,
YTO  WHTEpEeCyIollee HAC COCTOSHHE CBOWCTBA, a WMMCHHO IIPABOOTHOIICHUS MEKIY
macelHKamu  (MaguepunaMu) W Madexod, OTYAMOM, pPerylupyercss  CeMeHHBIM
3aKoHOAaTeascTBOM Poccutickoit denepanuu.

Bwmecte ¢ Tem ct. CK PO, k yka3aHHBIM BO BTOPOIl CBOE#l CTaTbe UMYIIECTBEHHBIM
W JUYHBIM HEUMYIIECTBEHHBIM OTHOIIEHUSM MEXAY OMpPENEICHHBIM KpPYroMm JIHI, HE
YperyJIupOBaHHBIM CEMEHHBIM 3aKOHOJATENbCTBOM, paspeliaeT MNPUMEHUTh HOPMBI
http://www.consultant.ru/document/cons_doc LAW_153956/rpaskaaHcKoro
3aKOHOJIATENLCTBA IMOCTONBKY, TMOCKOJIBKY 5TO HE MPOTHUBOPEUYMUT CYIIECTBY CEMEHHBIX
otHomeHud. Tak, ct. 1145 'K P® rnacur, 4ro, eciau HET HACIEAHUKOB NPEIIECTBYIOLINX
ouepelieil, K HACICIOBAaHMIO B KadeCTBE HACJICTHUKOB CEIbMOW OYepelH MO 3aKOHY
MIPU3EIBAIOTCS MACHIHKH, TATYSPHUIIBI, OTYUM U Madexa HaciaeIoaTess.

3akoHOMATENh HE 3aKpPEeNmy JISTUTUMHO IOHSATHS OTYMMA, MadeXd, IMAChIHKA WIIH
namggepunpl. OpHako, mNpuOETHYB K OOMEMYy JIEKCHYECKOMY TOJKOBAHHIO, MOXKHO
OTIPENIeNIUTh WX KaK: OTYUM — MY’K MaTEpH 10 OTHOIICHHIO K €€ JETSIM OT MPEeKHero Opaka,
Madexa — )KeHa OTIa M0 OTHOIICHHUIO K €ro JETSAM OT MPEXHEro Opaka, MachblHOK — ChIH
OJIHOTO U3 CYNPYTOB MO OTHOIIEHHUIO K IPYrOMYy, /Uil HETO HEPOJHOMY, MajdepHuiia — I04b
OJIHOTO M3 CYNPYTOB 10 OTHOIIEHUIO K APYTOMY, JJII HETO HEPOTHOMY .

OCHOBHOW 3aKOH, OXpaHSIOIUI NpaBa pedeHKa, a UMeHHO KOHBeHIHS O mpaBax
pebeHka, B 4aCTHOCTH, CT. 27, MPOBO3MIAIIAET, YTO «POJUTENb (M) WIH JpYyrue JHIA,
BOCIHUTHIBAIOIINE PEOCHKA, HECYT OCHOBHYIO OTBETCTBEHHOCTh 32 00OECIICUCHUE B MpEaeiiax
CBOHX CITIOCOOHOCTEH M ()MHAHCOBBIX BO3MOXKHOCTECH YCIIOBHH JKHW3HH, HEOOXOMMMBIX LIS
pa3BUTHA peOCHKA.

Cratps 38 Koncrurynuun P® rmacut: «l. MarepuHCTBO M JE€TCTBO, CEMbS
HaXOJIATCS TOJT 3alIUTON TocyaapcTBa. 2. 3a00Ta 0 IETAX, MX BOCITUTAHHE — PaBHOE MPaBO U

2 Cwm.: Bybapesa O.T'., Mansixuaa M.H. TIpaBoBoif cTaTyc MachIHKOB (ITa4EPHII) K OTIHMA
(Madexm): yCJIOBHUS peanu3allii IMYIIECTBEHHBIX MpaB U o0s3anHocTel // XKypH. poc.
npaBa, 2006 Ne 3. C.. 111-120.

*HoBe1it TOJIKOBO-CJIOBOOOPA30BATENbHBIN CI0Baph pycckoro si3pika T.D. Eppemona. M.:
Hpoda:, Pycckwuii si3p1x, 2000.
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obs3anHOCTE poxmteneit. 3. TpymocmocoOHBIE OeTd, AocTWrmue 18 5eT, JTOIDKHBI
3a00TUTHCSA O HETPYIOCIIOCOOHBIX POTUTEIISIXY.

Takum 00pa3om, UCXOMS U3 BEIIECKAa3aHHOTO, MBI MOXKEM yYTBEP)KIAaTh, YTO Madexa
U OTYAM SIBISIOTCS (DAaKTHYECKHMMHU BOCIHUTATEISIMHA CBOWX ITACBIHKOB M ITaguepwIl Ha
IIOCTOSTHHOW OCHOBE, a Takke, OyIydd CYIpyroM pOAWTENs MachlHKa (TIaJuepHIls),
CoJlepIKaT ero, HeCyT UMYIICCTBCHHBIC U TMYHBIC HCMMYIICCTBCHHBIC IIPaBa U 00S3aHHOCTH,
AQHAJIOTUYHBIEC POJTUTEINHECKUM.

Yro ke KacaeTcsl HACJEACTBEHHBIX TIpaB Mayexd, OT4YMMa W TAachIHKOB
(maguepuIbl), TO MPAKTHKA 37ICCh SAMHOTYIIHA.

bonbmoe BHumanue yxaeneHo I[locranoBnenuem Ilnenyma BepxoBHoro cyaa
Poccuiickoit ®enepammu ot 29 mas 2012 r. Ne 9 «O cynebHO# mpakTHKe MO AeiiaM O
HaCJIeJOBAaHUH» BOIPOCY MPHU3BAHIS K HACIICIOBAHHUIO HACICAHUKOB CEIbMOMN oqepeﬂn4.

B cootBerctBuu ¢ mn. 29 IloctanoBneHust IlneHyma, HaciegHUKaM IO 3aKOHY
CcebMON ouepen, NPU3bIBAEMBIM K HACJIEOBAHUIO COTNIacHO NMYyHKTY 3 ctatbu 1145 'K PO,
OTHOCATCS:

- MACBIHKY ¥ MATYePHUIIHl HacIeI01aTe sl — HeyCHIHOBICHHBIC HACIe0qaTeIeM JCTH
€To Cympyra He3aBUCHMO OT HX BO3pacTa;

- OTYUM M Maydexa HacjenoJaTess — He YChIHOBUBIIMI HACIEN0NATeNs CYNPYT ero
poautens.

T.N. 3aiineBa cuyMTaeT, 4TO HE3aBUCUMO OT TOT'O, HaXOJMTCS JH B JKMBBIX MaTh
peOeHKa K MOMEHTY OTKPBITHS HACJICICTBA IOCJIE CMEPTH €ro MadeXH, OH MOXET OBITh
MpU3BaH K HacjaenoBaHuio. [Ipy 3TOM B cilyyae CMEpPTH POJHON MaTepH OH OyAeT MPU3BaH K
HACIICIOBAaHWIO KaK HACICAHWK IEpBOH oduepenu. B ciydae ke cMepTH ero Madexw He
HCKJIFOYEHO €T0 MPU3BaHME K HACICAOBAHUIO B KaUeCTBE HACICIHHKA CEOBMOM odepemu (K
MpUMepy, BO3MOXKEH OTKa3 B €ro MOJb3y OT HACIIEICTBa HACICIHHUKOB MPEIBIAYIIHX
ouepenei). [lpm ompenereHHBIX OOCTOATENBCTBAX MACHIHKK (HMamdepHmbl) MOTYT OBITh
MIPU3BAaHEI K HACJIEOBAaHUIO HE TOJBKO ITOCIE OJHOW MadeXH, HO U IMOCJE MOCICTYIOUIHX.
Bornee toro, mpu 3ToM He OyAeT UMETh 3HAYCHUS, HAXOTUTCS JIX B )KUBBIX HX POJHAS MaTh.
Ecmu Opax oTma pebeHka ¢ MaTepblo 3TOro peOeHKa He MpeKpalleH BBUAY €€ CMEpTH, a
pacTOpPrHYT B YCTaHOBJICHHOM 3aKOHOM TMOpPSJKE, MPUMEHUTEIBHO K HACIEICTBEHHBIM
MIPaBOOTHOILIEHUSIM CUTYAI[Us] HE U3MEHHUTCS .

[Mosurus Ilnenyma TakoBa, 4To Ha3BaHHble B 1. 3 cT. 1145 TK P® nwuma
MIPU3BIBAIOTCS K HACJIEIOBAaHUIO M B cllydae, €Clu Opak POJUTENs MachbIHKA, MaJI4epHIlbl C
HacjienoaarejeM, a paBHO Opak OTYMMa, MA4Ye€Xd C POJAWUTEIEM Haclemoaarenst Obul
MIpeKpalleH 0 JHSA OTKPBITHS HACICICTBA BCICACTBHE CMEPTH WIH OOBSBICHUS yMEPIINM
TOTO CYNpPYTa, KOTOPBIA SBISIICS COOTBETCTBEHHO POMUTENIEM MAChIHKA, MaJIYepHUIIBI THOO
poIuTenseM HacleI0 aTels.

B ciydasx, ecnm Opak TNpeKpalleH IyTeM €ro PacTOp)KeHHs, a TaKKe IMpH3HAH
HeJEeHCTBUTENbHBIM, yKazaHHble B 1. 3 cr. 1145 I'K P® nuuma k HacieaoBaHHIO He
MIPU3BIBAIOTCSL.

Hampumep, MeTtonudeckue peKOMEHIAIMU MO O(QOPMIICHHUIO HACIIEICTBEHHBIX
MpaB 4eTKO PEKOMEHAYIOT HOTapuycaM BBIIaBaTh OTYMMY WM MadeXe CBHJIETENBCTBO O

* Poccuiickas razeta. 2012 r. 6 HIOHsI.
® Cwm.: aiinesa T.J.. HotapuanbHas PakTHKA: OTBETH Ha BOMPOCHL. Bim.4. M.:
Wnudorponuk Meana, 2014.C.. 106—109.
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IpaBe HAa HACIEACTBO TIACBIHKA WM MaJ4epuIbl, €cid OH (0Ha) COCTOMT B
3apEerUCTPUPOBAHHOM Opake ¢ pOIUTENIEM HacJIeIoaTelNsI-achbliHKa (MaaaepuIlsl) Ha JIeHb
OTKPBITHSL HACICACTBA. AHAJIOTMYHO, C€CIM pOJUTENb HACIEAOJATENs] — IAachIHKA
(mamguepubr) — yMep paHee HaclaeqoAaTelsl, OTCTPAaHEH OT HACIEAOBAHUS KaK HEIOCTOMHBIN
HACJIEHNK, OTKA3aJCs OT HACJIEACTBA, TO HA NPAaBO HACICIOBAaHMS OTYMMOM (Madexoi)
HUMYIIECTBA YMEPIIEro NachlHKa (IaJ4epHIbl) 3TO HE BIUseT (II. 44)°.

Tak, B ompenenennn Koncturynumonnoro cyna P® or 21.03.2013r. Ne 426-O
OCNapUBAIMCh TIOJIOKCHHSI, Kacarolluecs IMpaBUJ HAcIEAOBaHMS IO 3aKOHY HMMYILECTBA
MachbIHKaMM, MaJyepullaMH HacllefofaTesss. DTH JIUIa MPHU3BIBAIOTCS K HAClIEAOBaHUIO (B
KayecTBE HACJIEJAHUKOB CEIbMOM ouepequ IO 3aKOHY), €CIM HeT HacleAHUKOB
IpeecTBYOMUX ouepeael. Ilo MHeHUIO 3asgBUTENS, ITH MON0KEHUS HEKOHCTUTYIIMOHHBI.
[IprurHa — HOPMBI COAEPKAT HESICHBIC TEPMUHBI, YTO IO3BOJSIET CyAaM HE NPH3HABaTh
pebeHKa maxuepuIiel HaciaenoAaTeNsl B ONpENEICHHOM ciydae. Pedp uper, Hampumep, O
CHUTyallM, KOTJla HacllefoJaTelb BOCHHUTHIBANT peOCHKa, HO HE COCTOSI B Opake C ero
pOaMTETIEM.

Takoe moHNMaHNE MO3BOJISET UCKIIIOYATh JAHHOTO peOCHKA U3 YHCIIa HaCIeTHUKOB.
Koncturynnonnsiid ¢y P® OTKIOHWI 3TH JOBOABI U Pa3bsCHUI ciexyromee. [IpaBo OBITH
HaCJIeIHUKOM - HEOThEMJIEMBIH 3JIEMEHT MPAaBOBOI0 CTaTyca KaKJoro rpaxaanuHa. OqHako
caMo 1o cebe KOHCTUTYIIMOHHOE MPaBO HAcJeJOBaHMs HE MIOPOXKAAET Y TpakIaHUHA TIpaB B
OTHOIIGHUH KOHKpPETHOro HacyiencTBa. [loqoOHble MpaBa BO3HHMKAIOT Ha OCHOBaHHUHU
3aBell[aHMs WK 3aKOHa.

[ToaTOMy KOHCTUTYIIMOHHBIE HOPMBI CaMU 10 ce0e He MOTYT pacCMaTpUBAThCS Kak
rapaHTHpYIOIINE HE YKa3aHHBIM B 3aKOHE JMI@AM, HE COCTOSBIIMM C YMEpIINM B
OTHOIIECHWUAX POJCTBA MJIM CBOWCTBA, MPABO HACJEIOBATh €0 MMYIIECTBO B CiIydae, KOTrza
HET OJIM3KUX POJICTBEHHWKOB M HACIECIHHUKOB IO 3aBeImanuio. Kpome Toro, ncxonas u3 paHee
chopMynHpoOBaHHBIX pa3bicHeHHd Ilmenyma BepxoBHoro cyma P®, k yka3aHHBIM B
OCIIApMBAEMBIX ~HOpPMax TMAachlHKaM W  IaJuepuIiaM  HacleJOAaTeNss  OTHOCSTCS
HEYCHIHOBJICHHBIE HacleZolaTelIeM JIeTH €ro cympyra (He3aBHCHMO OT HMX BO3pacTa).
YuuteiBasg JaHHBIE pa3bACHEHUS, IIOJOXKEHHUS HE CcoaepkaT B cebe KakoH-nmubo
HeolpeaeNneHHOCTH. [loaToMy OHM HE MOTYT paccMaTpHUBaThCs KaK HapyIIAloIue
KOHCTHTYI[HOHHBIE [IpaBa’.

Jannas npoOrieMa CyIIeCTBYeT M B 3apyOexHOM 3aKoHOAaTenscTBe. Hampumep, B
3akoHonarenbcTBe  CIHIA ecth ofmiee mnpaBuio — OTCYTCTBHE Yy NAaChIHKOB IIpaB Ha
HacjeJ0BaHue Mo 3akoHy. Hampumep, npu BCTYIUICHHH B Opak >KEHIIMHBI C peOSHKOM, B
cilyyae, €CiIM MY)X €ro He YCHIHOBWJ, HHKaKMX INPaBOOTHOIICHWH MEXIy MachIHKOM M

¢ Meronuueckie pexoMeHaIiu 10 oGOPMICHHIO HACIEACTBEHHBIX IpaB oT 22.08.2007.
YrBepxaeHnsl peenueM Ilpasnenus denepanbHoil HoTapuanbHOU nanatel. [IpoTokon or
27 despans 2007 r. Ne 02/07TekcT METOIMUECKUX PEKOMEH AN 0(HINATEHO
omybomukoBaH He 6b6u1. UBL: CIIC «Koncynsranllmocy

" Onpenenenne Korcrurymmonsoro cyma PO or 21.03.2013 r. Ne 426-0 «O6 otkase B
MPUHATHA K PACCMOTPEHUIO JKano0b! rpaxaanky [lomyxnHoit Mapuasl @e1opoBHEI Ha
HapyIIeHHe ee KOHCTUTYIIMOHHBIX TIPaB MOJIOKeHNeM cTaThH 1145 I'paskgaHckoro Kogekca
Poccuiickoit @enepanuny. JlokymeHT omybaukosan He O0pu1. URL: CITC
«Koncynbranllinroc»

127



BecmHuk TelY. Cepus "lpaso”. 2014. Ne2

OTYMMOM HE BO3HHUKACT, HACIEICTBEHHOE MpaBO TpeOyeT NMpaBOBOTO O(GOPMIECHUS ITHX
OTHOIIEHNH. BMecTe ¢ TeM B psfe IITAaTOB HMACBIHKKM MOTYT HAacleIOBaTh IPH OTCYTCTBHU
JPYTUX HACIEIHHUKOB 10 3aKOHY M IIPH YCJIOBHH, YTO OHM MOIydYald OT OTYMMa M Madexu
conepxanue’.

TaxuMm 00pa3oM, MOXKHO CIETaTh BBIBOJ, YTO MPAKTHKA HACIETOBAHUS MACBIHKAMH
(magyepuniamMu) IoOCiIE YMEPIIUX MadyeXxW MM OTYAMa UMEET MECTO ObIThb, XOTS U TpH
COOJIIO/ICHNH ONIPE/ICIICHHBIX YCIOBHUH.

Wrtak, 1m0 poccuiickoMy TIpaBy OCHOBHBIMH YCJOBUSMH  HAacJIeJOBAHUS
HacJEeJHUKAaMH CEAbMOW oOuepend SBIIOTCA: Haluuue OQHUIMAIBLHOTO Opaka MEXmy
poaMTeneM MacklHKa M OTYMMOM (Madexoif) Ha MOMEHT CMepTH Hacienoparens (Opak He
pacTOprHyT M He NpH3HAH HEACHCTBUTENBHBIM), OTCYTCTBHE Yy OTYMMa (Madexu) APYTrux
HAcICOHWKOB II0 3aKOHY TNpeNslAymux odepeneil. Tarke mnma NPHU3BIBAIOTCS K
HacJIEJOBAaHMIO U B CIIydae, eciii Opak poANTENsl MAaChIHKa, MaJ9EePUIIbl C HACIeA0JaTeNeM, a
paBHO Opak oOT4YMMa, MadyexW C pPOAWTEIEM HacieromaTenst ObIT IpeKpamieH OO0 IHA
OTKPBITHSL HACJIEACTBA BCJICACTBHE CMEPTH WM OOBSABICHHS yMEpIIUM TOTO CYIPYTa,
KOTOPBIN SBIISUICS COOTBETCTBEHHO POJUTENEM IIachblHKA, MaJdepHIBl JINOO pPOAUTENEM
HacJeI0aTes.
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INHERIT PROPERTY HEIRS AT LAW IN THE SEVENTH STAGE OF THE
SYSTEM OF RUSSIAN LAW: THEORY AND PRACTICE

M.S. Kokorina

Assistant notary Moscow region

At the moment is of particular interest considering the possible and actual content of
the right of inheritance persons who were with the deceased in the relationship
properties . As it is known that in Russian law governed only the relationship between
the properties stepfather (stepmother ) and stepson

(stepdaughter). However, the condition of the property is not only one of the grounds
for obtaining content stepfather (stepmother ) from their stepchildren

(stepdaughters) (Article 97 of the Family Code , hereinafter — the RF IC ), but also
gives rise to such persons to assert its rights as heir by law the seventh stage (Art.
1145 Civil Code). Plenum of the RF Armed Forces explained to stepchildren testator
testator unadopted children are his wife (regardless of age) that suggests the testator
raise children, unmarried with his parents, the child avoids the number of heirs. Now,
though, the right to inheritance and guaranteed by the Constitution of the Russian
Federation (Article 35) , we can not consider the constitutional provisions as
guaranteeing themselves , not specified in the law to persons who do not belong to the
deceased in kinship or property , the right to inherit his property when there is no
close relatives and heirs by will.

Keywords: right to inheritance, the inheritance by law stepchildren, kinship and
marriage, child rearing, to the contents.
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