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MPOBJIEMbBI PET'YJIMPOBAHUS JINUHBIX HEUMYIIIECTBEHHBIX
CEMEMHBIX OTHOLUEHUI

A.B. Manapsbiko

Poccuiickas akagemus npaBocyaust

B crathe packphIBalOTCS HEKOTOPHIC ACIEKTHI PETYIMPOBAHHS HEHMYIIECCTBEHHBIX
oTHomleHnd B cdepe cemelHoro mpasa. Ocoboe BHHMaHME OOpalieHO Ha
COOTHOIIICHHE HEUMYIIECCTBCHHBIX OTHOIICHWA M OpayHOro JOTrOBOpa, a TaKKe
KOMIICHCAIIMIO MOPAJILHOTO Bpe/a.

Knrouesvie cnoea: Cewmetinoe npaeo. Cemetinoe npasoomHouieHue.
Heumywecmesennvie omnowenus. Komnencayus mopanvroeo epeoa.

XapakTepusyst IpoOJIeMbl PETYIUPOBaHNS JINIHBIX HEMMYIECTBEHHBIX OTHOIICHNH
B CEMbE HOPMaMHM TPaXJaHCKOTO M CEMEHHOTO MpaBa, XOTEI0Ch ObI OCTAHOBUTHCS HA JIBYX
OCHOBHBIX MOMEHTaX: HEHMYIIECTBEHHbIC OTHOLICHHUS M OpayHbIi OTOBOpP; KOMIEHCALNS
MOPAJBHOTO Bpe/ia B CEMEHHBIX MPABOOTHOLICHUSX.

B cootBerctBum ¢ 1. 3 cr. 42 CK P® Opaunslii 1oroBop HE MOXXET OrpaHHYNBATH
IPaBOCHOCOOHOCTH U JIEeCIIOCOOHOCTh CYNPYTOB, UX IPAaBO Ha 0OpaIlleHUE B Cy[ 32 3aLIUTOMH
CBOMX IIpaB; pEryJUpOBaTh JMYHBIC HEUMYILIECTBEHHBIC OTHOIICHUS MEXAY CyIpyramu,
npaBa M OOS3aHHOCTH CYNPYroB B OTHOIICHWH JeTed; IpeaycMaTpuBaTh IOJIOKEHHS,
OrpaHMYMBAIOIIUE IIPABO HETPYJOCHOCOOHOIO HYXKJAIOIIErocs CyHmpyra Ha MOJTy4eHHe
COJICpXKAHUSA; COAEPKATh JAPYTUe YCIOBH, KOTOPBIC CTaBAT OJHOTO U3 CYNpPYIroB B KpaiiHe
HEONAronpuaATHOE TIOJIOKEHHWE WM TPOTHBOPEYAaT OCHOBHBIM HadajgaM CEMEHHOTO
3aKOHOJIaTeNbCTBA. J[aHHOE II0JIOKEHHE HE BBI3BIBAET CIOpoB. bosee Toro, psa aBTOpPOB
apryMeHTHPYIOT JaHHBIN 3ampeT 3akoHomarens. Tak, Hampumep, O.B. Illabamuna cuuraer,
YTO «OCHOBaHMEM JUI1 PACCMAaTPUBAEMOTO OTPAHWYEHUs SIBIISIETCS,, BO-TIEPBBIX, TO, YTO
coJiepKaHNe JIMYHBIX HEMMYIIIECTBEHHBIX NTPaB M 003aHHOCTEH yperyJImpoBaHO B 3aKOHE U
HE MOXET OBITh UI3MEHEHO COTJIAIICHHEM CTOPOH. A BO-BTOPBIX, 11€71€C000pa3HO BKIIOYATh B
OpadHBIN JOTOBOP TOJIBKO TE€ IpaBa M 00A3aHHOCTH, KOTOPHIE B CIIydae HEUCIIOIHEHHUS MOTYT
OBITH OCYIIIECTBICHBI MPHHYAUTENFHO. OOSI3aHHOCTH XK€, HOCAIINE UCKITIOUUTEIIFHO JTUIHBIH
XapakTep, NPUHYIUTEIbHO OBITH OCYIIECTBICHBI He MOTyT. IlosTOoMy naxke B ciyyae eciu
Takue 00s13aHHOCTH M Oy yT BKIIFOYEHBI B OpavHBIi JOTOBOP, TO COBEPIICHHO OYEBUAHO, YTO
HUKAKHe CAHKIMH 32 UX HEMCIIONHEHHe He Mojnexar npumenenuonl. logo0HbIe 10BOIBI
MOYHO BCTPETHTH U B PYTHX paboTax?,

OpHako B JMTepaType  OTMEYaeTcs  HEKOTOpas  HENoCJeJOBaTeIbHOCTb
3aKOHOJATeNnbCcTBa, Tak Kak M2 cr.42 CK P® mno3Bonser cynpyram CTaBHTh IIpaBa M
0053aHHOCTH, IPEIYCMOTPEHHBIE OPayHBIM IOTOBOPOM, B 3aBUCUMOCTB OT HACTYIIJICHUS MU

! [ITa6anuua O.B. Orpannuenne cBo60b Gpaunoro gorosopa. // «Hortapuyc». 2005. Ne3.
Cwm. nampumep: HwmzammeBa O.H., Cakymun P.A. Bpaunslii moroBop: akTyadbHBIE
npo6sieMbl popmupoBanus conepkanus // FOpuct. 2006. Ne 12. / CIIC KoncynbTaHT.
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OT HEHACTYIUICHUS OIPEACICHHbBIX yCIOBHH, B TOM YHCIIC ¥ HEMMYIIECTBEHHOTO XapaKkTepa.
B cBa3u ¢ atim JI.b.MakcumoBwy muireT, uro: «HecMoTpst Ha TO 4TO OpadHBINA TOTOBOp HE
MOXET peryiaupoBaTh JHYHBIE HEWMYIIECTBEHHbIC OTHOLICHHUS CYIPYroB, HapyIICHHE
M000T0 JTMYHOTO MpaBa MOJKET MOBJIEYb Ul CyNpyra-HapyLIIUTENs psAA HEOIarompHsTHBIX
MMYIIECTBEHHBIX MOCTIE/ICTBHI, IPETYCMOTPEHHBIX GPadHBIM 10roBopoM»S, a JI.A.CMonmHa
npeaiaraeT MOJAEPHU3UPOBATh 3Ty HOPMY, Pa3peliuB CyNpyram € MOMOIIBIO OpadyHOro
JIOTOBOpa  PErylIMpOBaTh HEKOTOpBblE HEMMYIECTBEHHbIE OTHoLIeHHd. Hampumep,
OIIPENETSITh MECTO JKUTENBCTBA CYNPYTOB; 3aKpeIUIATh XapakTep M oObEeM CBEJCHHH,
COCTABILIIONINX CEMEHHYIO TalHy; NMpeayCMaTpUBATh HOHITHE HEAOCTOWHOTO MOBEICHHS,
JIMYHbIE HEMMYIIECTBEHHBIE OTHOIICHHU MEXKAY CyNpyraMH II0 HOBOXY BOCIHHTAHHS IETEH.
Mo mmuenmro JI.A.CmomuHO#: «Ecmm cympyr#m BOIUIOTAT B OpadyHOM JOTOBOpPE CBOHM
HPaBCTBEHHbIC, MOpAJIbHBIC, PEIUTMO3HBIE MPEACTABICHUSI O  CBOMX  JIMUHBIX
MIPAaBOOTHOIICHHUAX B Opake, yCTAHOBHB MMYILIECTBEHHBIE CAHKIMH 32 HAPYIICHHUE YCJIOBHI
OpayHOTro JOrOBOpPA, TO HE TOJIBKO CTpaxX MPUMEHEHHUs 3TUX CAaHKLHH OyAeT criocoOCTBOBAThH
YKPEIJICHUIO CEMbHM, HO W KaXIbI OyZeT 4YeTKO NpeACTaBIsiTH cebe Mopenb Opaka,
YCTPaMBaIOIILYIO APYrOTO CYMpyran™® .

[Jpyras mpobmema KacaeTcss BO3MOXKHOCTH KOMIIEHCALMM MOPAIbHOTO Bpena,
NPUYNHEHHOTO OJHAM U3 CyOBEKTOB CEMEHHOTro NpaBOOTHOIIEHHs apyromy. Ilo
crpaseanuBomy 3ameuyanuto C.A.CunopoBoii: «He BbI3bIBa€T COMHEHUM, UTO MPU CEMENHBIX
TIPaBOHAPYIIEHHAX MOXKET MMETh MECTO TIPHYMHEHHE MOPAlbHOTO Bpema»® . B mokTpume
TpaXXAaHCKOTO TpaBa BcTpedaercs MHeHue, uyto cT. 151 'K P® 3akpemnsercs oburuit
IIPUHIUI, KOTOPBIA MO3BOJIAET MPUMEHSATh HOPMBI O KOMIICHCAI[MM MOpPAJbHOIO Bpeaa He
TOJIKO MPU HapyIIEHUH T'PakJaHCKUX IpaB, HO U JAPYTUX, B YaCTHOCTU ceMeiiHbIX. Benp
UMEHHO B cdepe ceMbU M Opaka HapylIeHHE JIMUHBIX IIpaB I'pakAaH HAHOCHT «CaMble
ouIyTHMbIe (DM3NYECKHE WM HPABCTBEHHBIC CTpaJaHMs, Al KOMIICHCAIlMM KOTOPBIX HET
HUKAKHX NPUHIMIHAIBHBIX TpenstcTBuiin®. Cemeitnpli koneke PO mimbs B 0THOM ciTydae
IPSIMO  TIPEyCMAaTpPHUBAEeT BO3MOXKHOCTH KOMIICHCAIMM MOpaJIbHOTO Bpera. AOszam 2 m.4
c1.30 CK P® 3akpenisier mpaBo J0OPOCOBECTHOTO CyIpyra B HEACHCTBUTEIHHOM Opake
TpeOOBaTh BO3MELICHUS MPUYMHEHHOTO €My MAaTepHaJbHOIO M MOpajlbHOro Bpeaa. llpum
9TOM HMeEeTCS CChUIKa Ha IIPUMEHEHHE IPaBHJI T'PAXKAAHCKOTO 3aKOHOAATENBCTBA 10
JTAaHHBIM BBITITIATAM.

Ilo MHEHUI0O HEKOTOPBIX CHELUAJINACTOB, A3TOW HOPMBI HENOCTATOYHO. Tak,
10.®.becnanoB cuntaeT HEOOXOAMMBIM IPOM3BOANTH KOMIIEHCALMIO MOPAIBHOTO Bpeaa
peOCHKY TpH JIMIICHUH €r0 POJIUTENs POAUTEIBCKUX IPaB, €CIM PeOEHOK MpeTepreBal OT
ponuTens Gu3MUECKre U HpaBCTBeHHbIe cTpaanus’. C >tum coracHa u I1L.H. Mapnaxaesa:
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«Poxutens, KOTOPHIN HOIycKan (paKThl HAPYIICHUS CBOMX 00S3aHHOCTEH, HE MCIIOMHSII CBOH
00513aHHOCTH TI0 TIPEJOCTABICHUIO peOCHKY MUTAHHS M OAEKABI, YTO MOBJICKIO IPUIHMHEHIE
Bpema 3I0poBbIO peOeHKa, MOXXeT OBITh TMpHBICYEH K TPakJaHCKO-TIPaBOBON
OTBETCTBEHHOCTH B (opMe BO3MEUICHHS MOpPAJBHOTO Bpeda 3J0POBBIO», U  XOTA
«BO3MOKHOCTB B3BICKATh B IOJIB3Y peOeHKa KOMIICHCAIIUIO 32 IPUIHHEHIE EMy MOPaIbHOTO
W MMYIIECCTBCHHOTO Bpela MPsSMO HE TMPEAyCMOTPEHAa CEMEHHBIM 3aKOHOIATEIhCTBOM, HO
BBITEKACT M3 TOJOKEHHH cT.cT. 151, 1064, 1099 TK Pd».8 C.A.CumopoBa oTMeuaeT  ee
OJIMH aCIEKT, TOBOPSI O TOM, 4YTO HeobOxomumo <«3akperuienue B cr. 115 CK P® mpasa
MOJy9aTeNss aTMMEHTOB TPeOOBaTh IIOMHMO BO3MEIIEHHUS YOBITKOB B YacTH, HE MOKPBITOM
HEYCTOHKO#H, KOMITEHCAIIHH MOPAIEHOTO Bpenay®.

Takum  oOpa3oM, OTMETHM, YTO TIPABOBOE  PETyIUPOBAHHE  JIMYHBIX
HCHMYIICCTBCHHBIX TMpPaB MPAKTUYCCKA HE OCYIICCTBISICTCS HH B CEMEWHOM, HHU B
rpaxxJiaHCKOM IIpaB€ 110 O6LCKTI/IBHI>IM pUuYrnHaM. B »ToM cmEBIce J0CTaTOYHO NPHU3HAHUA
3a y4aCTHUKaMU CEMEWHBIX OTHOILIEHUH HEOTUYXIAaeMbIX HEMaTepHaJIbHBIX OJar u cBoOO/I.
DT cyOBeKTHI OYAYT JCHCTBOBATH IO CBOEMY YCMOTPCHHIO 0€3 BMEIIATEIBCTBO CO CTOPOHBI
JpYrux JIMLI.
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PROBLEMS OF MORAL REGULATION OF FAMILY RELATIONS
A.V. Mandryko
Russian Academy of Justice
The article describes some aspects of regulation of non-property relations in the field
of family law. Particular attention is drawn to the value of moral relationships and

marriage contract, as well as compensation for moral damage.

Keywords: Family Law. Family relationships. Property relations. Compensation for
moral damages.
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