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PHUJIOCOPCKO-ITPABOBAS CYIHHOCTbD ITPUHIIUITIA
JETEPMUHU3MA B IMBUJIMCTHUKE:
ITOCTAHOBKA IMPOBJIEMbI

B.B.BacuiabeB

TBepckoit rocyapCTBEHHBINH YHUBEPCUTET

B cratee nccnemyercs onHa M3 Ba)XKHEHWIIMX NMPAaBOBBIX MPOOJIEM — MOHWMAaHHUE Jie-
TEpMHUHN3MA KaK MPHUHIHIA O3HAHNS CHCTEMHOCTH I'Pa’KAaHCKOTO NpaBa. ABTOpOM
apryMEHTHPYETCS] BBIBOJ O TOM, YTO MCIOJIb30BAHUE NPHUHIIUIIA AETCPMHUHI3MA B IIE-
JSIX TIO3HAHWSA T'PaKAAHCKOTO IPaBa CIOCOOCTBYET BBIABICHHIO OOBEKTHBHBIX 3aKO-
HOMEPHOCTEH MEXIy OTpacieBbBIMH CHCTEMOOOPa3yIOMHUMH (DaKTOpaMH, CTPYKTYp-
HBIMH 3JIEMEHTAMHU CHCTEMBI TPaXKAAHCKOTO IIPaBa, BHYTPHOTPACIEBBIMH CBS3SIMH U
(bopMamK BBIpaXXESHUsI IPABOBBIX IPaKAaHCKO-TIPABOBBIX HOPM.

Kniouegvie cnosa: zpasicoanckoe npaso, cucmema npasa, ompacib npaed, CMpyKmy-
pa cucmembpl 2padjicOanHcKo20 npasa, 63auUMOoCEA3b CUCIEMbL, OemepMUHUIM

TepMHUH «I1eTepMHUHU3M» BO3HUK B CpeqHHME BeKa Kak BHJI JIOTHYE-
CKOTO OIIpE/EICHUs MOHATHUS, IPOTUBOCTOSIIEr0 reHepanuzauun (00oOuie-
Huto), a B XVI-XVII Bekax mpuoOperaeT HOBBIA CMBICI — OOYCIOBJIECH-
HOCTB'. PasBHTHE e€CTECTBEHHBIX Hayk u TexHuku B XVII-XVIII Bekax cno-
COOCTBOBAJIO TOMY, YTO TIOHMMAaHUE TEPMUHA «IETEPMHUHU3M» OBIJIO CBEAECHO
K €ro OOBSCHEHHIO C TOYKHU 3PEHUS MEXaHHUIIM3MA" .

Wntepec yu€nbix B cepeanne XIX Beka Kk ucciegoBaHHUIO (PUIOCO-
¢uM ¥ COUMANBHBIX MPOIECCOB B OOIIECTBE Jall UMITYJIbC K IEPEOCMBICIIE-
HUIO MOHUMaHUs AeTepMuHu3Ma. OHM OTKa3aJIuCh OT €ro pacCMOTPEHUS HC-
KITIOYUTEIBHO KaK KaTeropuy MEXaHWKH M €CTECTBEHHBIX HAayK. JTO MO3BO-
JIUJIO BBISIBUTH CJIOXKHOE MO CTPYKTYpe NOHMMaHHUE JAETePMUHU3MA, OIpere-
JUTh €T0 JAYaJUCTHYECKYI0 3HAYUMOCTh M KaK (PUIOCOPCKON KaTeropuu, M
KaK TOHSTHS, CBOMCTBEHHOTO MEXaHMULM3MY M €CTECTBEHHbIM Haykam. Du-
nocopckuii AeTepMUHU3M «(DUKCUPYET pasHOOOpa3Hbie (POPMBI B3aUMOCBSI-
3ell ¥ B3aUMOOTHOILICHHH, SIBJIEHUH 00bEKTUBHON PEeaTbHOCTU: F€HETUUECKUE
(IpUYMHHO-CIIEICTBEHHBIE) U CTaTUCTUYECKHE, MPOCTPAHCTBEHHBIE M Bpe-
MEHHBIE, CBSI3U COCTOSHUI U KOPPEISALMOHHOM CBSA3M, (YHKIMOHAIbHBIE U
IEJIEBBIE 3aBUCUMOCTH U T.JI.» .

[Tonumanue aerepMuHu3Ma B punocopuu HEOAHOPOHO, 3TO BHI3BA-
HO MHOTOTPAHHOCTBIO ATOTO TMOHSATHS, MMEIOMIETO BAXXHOE METOI0JIOTHYE-
CKO€ 3HAYEHHE JUIsl COBPEMEHHOW HayKH.

! Cm.: Hogeitumii dpunocodekmii cosaps / coct. A.A. I'punanos. Musck, 1998. C. 208.

2 Cm.: Ackun S1.®. K BOIIPOCY O KaTeropusx nerepmuHn3Ma // COBpeMeHHBIH JIeTEPMUHHU3M
B Hayke: B2 T. T. 1. HoBocubupck, 1975. C. 44.

® Cm.: Hogeitmit dumocodexuii caoaps. C. 209.
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HekoTopsie yueHble CUUTAIOT, YTO JETEPMUHHU3M ecThb (riiocodcekas
KOHIIeTIIUS 00 001X 3aKOHAX MI/IpO3I[aHI/I$I4. Jpyrue nomnarart, 4To AeTep-
MHUHU3M 3TO OTHOILIEHHE, BBIpa)Kalollee 3aBUCUMOCTh Belllel (CBOMCTB Be-
el ¥ OTHONICHUH MEXIy HUMH, COOBITHH, MPOIECCOB, COCTOSHUI) B HX
CYIIECTBOBAHUM M M3MEHEHHH OT JHOOBIX (baKTOpOBS. Tperbu mpUXOIAT K
BBIBOJlY, YTO JETEPMHUHH3M —(pUIOCOPCKOE yUEHUE O 3aKOHOMEPHOW YHHU-
BEpCaJIbHOM B3aMMOCBSI3U M B3aMMOOOYCIIOBICHHOCTH SIBJIEHUN OOBEKTHB-
HOW JIeMCTBUTENBHOCTH, Pe3yibTaT OOOOIICHUS MCTOPUYECKHX M HAYUHBIX
KOHLETIHIL’. YerBEpThiE paccMaTPUBAIOT JIETEPMUHU3M KaK MPUHLUII, CO-
[JIACHO KOTOPOMY SIBJICHHSI TIPUPOJIbI, 00IIecTBa, COZHAHUS CBSI3aHBI JPYT C
JIPYTOM €CTECTBEHHOUN MPUYMHHOMN CBS3bIO U 00YCIOBIMBAIOT APYT z[pyra7.

[IpencraBnsiercs, 4TO NOHUMAHUE JAETEPMUHHU3MA KakK IPUHLHIA
Haubosee KOPPEKTHO OTPa)KaeT €ro COJEep)KaHUE U CHOCOOCTBYET MOHUMA-
HUIO €ro METOJAOJOTMYECKOro 3HaudeHus. [IpuHiun nerepMuHH3Ma CTaBUT
nepe HayKoW OJIHYy U3 TJaBHBIX LieJiell — packpbiTHe (aKTOpOB, Oompene-
JSIOIIMX BO3HMKHOBEHUE SIBIICHUW, U, CJIEIOBATEIbHO, UTHOPUPOBAHME JIE-
TEPMHUHU3MA 03HAYAET OTCTYIUIEHUE OT HaYKI/Ig. PaccmoTrpenue nerepmMuHus-
Ma B KaueCcTBE IPUHIINIA CIOCOOCTBYET BBISIBICHUIO CYIIIECTBOBAHUS YHU-
BEpCAIbHON 3aKOHOMEPHOM CBSI3M BCEX BEUICH W SIBJICHUU MUpa U OTpULA-
HUIO CYIIECTBOBAHUS KaKMX-JIUOO SBICHUN B MUPE BHE STOW YHHUBEPCAIHHOU
3aKOHOMEPHOM CBSI3K".

Pa3BuTHe oOLIECTBEHHBIX HAYK CBA3aHO C HOHMMAHUEM JIETEPMUHM3-
Ma KakK MPUHIIUIA, 00YCIOBIMBAIOIIETO B3aUMOCBS3b U B3aUMHYIO 00YyCIOB-
JIEHHOCTh OOLIeCTBEHHOM kM3HU. Ha moBecTke AHS akTyanu3anus IpooieMsl
PacCMOTPEHHMSI COLIMAIIBHOTO JIETEPMUHU3MA, B PAMKaX KOTOPOIO BayKHEHIIee
3Hau€HUE MPUOOPETAOT HCCIEAOBAHUS MPUYUHHOCTH, YCIOBUH, CTPYKTYp-
HOM M 1IeJIeBOM JeTepMUHAIIMN KaK BaKHEHIINX (aKTOPOB, PACKPHIBAIOIINX
CYIIHOCTh M 3HAYUMOCTb 3TOTO TMPHUHITUNA JIJIST PA3BUTHUS OOIIECTBEHHBIX Ha-
VK.

[Tox coumanbHbIM I€TEPMUHU3MOM IIOHUMAETCS TaKasi COBOKYITHOCTD
HEOOXOJUMBIX M 3aKOHOMEPHBIX MPUYHMHHO-CIEICTBEHHBIX CBS3€H U OTHO-
IIEHUH, KOTOpasi BKJIIOYAET T€HETUYECKH CYyOOJMHUPOBAHHBIE U B3aUMOCBSI-
3aHHBIE PA3IMYHBIE YPOBHHU, OONafarolIue creuu(GUUecKUMU MPUHIUIIAMU

* Cwm.: Kpasert A.C. CoBpemerHbIii getepmunnsM. Bopouex, 1977. C. 5.

® Cwm.: Ackun S1.®. Vias. cou. C. 44 — 45,

® Cwm.: Hogeiimmmii dunocodyekuii ciopaps. C. 208.

"Cwm.: Criupkut A.T'. @unocodust: yuenuk. M., 2001. C. 286.

8 Cm.: I'nesepman I'.E. 3akoHbI 00I11€CTBEHHOTO PAa3BUTHSA: UX XapakTep M HCIIOIb30BaHME.
M.: Tlomutunzpar, 1979. C. 50.

S Cm: Kenpos b.M. Obuiemerononornyeckue npoodieMsl jgerepMuanimMa // CoBpeMeHHBINH
JETePMHUHN3M. 3aK0HbI puposl. M., 1973. C. 8.
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COLIMAIbHOU OpFaHI/ISaHI/II/Ilo. [TpuHuMnBl GYHKIIMOHUPOBAHUS COLUYMa OT-
pakaloT KaueCTBEHHbIE 0OCOOEHHOCTH OOIIECTBEHHBIX OTHOILICHUH, MPOsBIIE-
HUE B HUX NPUPOJIbI YesnoBeka. COlMalIbHOCTh U TYMAaHUCTUYECKUN XapakTep
KaK CBOMCTBa O0IECTBA OTTPAHUYHBAIOT MEXaHUCTUYECKHUH JIETEPMUHU3M OT
COLIMAJILHOTO U TO3BOJISIIOT paccCMaTpUBaTh KaueCTBEHHbIE OCOOCHHOCTH IO-
CIIETHETO C YYE€TOM €ro 3HAYMMOCTH JJIsi OOIIEeCTBEHHBIX OTHOIICHMIA. Pac-
CMOTpEHHE O0IIEeCTBa, €ro pa3BUTUA Yepe3 MPU3MY UCCIIeIOBAHUS TPUHIINIIA
COLIMAJIBHOTO JETEPMUHU3MA IIO3BOJIIET PACKPBITh CYITHOCTH OOIIECTBEH-
HBIX OTHOILIEHUH, UX BHYTPEHHEE COJIEpP:KaHUe, CIIOCOOCTBYIOIIEE MTO3HAHUIO
1enei odmecTsa U GOPMHUPYIOIIUX €r0 WHAWBHUIOB, ONMPEACTSS TEM CaMbIM
3aKOHOMEPHOCTH OOIIECTBEHHOTO Pa3BUTHSI, 3a/1a4M, CTOSIIKE Tepe] olIe-
CTBOM, U IIyTH UX PEILICHUs

JleTepMuHU3M B IPaBOBOM cepe BO MHOTOM MPEOIpeaAesieTcs mo-
HUMaHUEM U 3HAYUMOCTBIO COLIMAJILHOTO JETEPMUHU3MA, SIBISISICH IMPOU3-
BOJIHBIM H 3aBHCHMBIM OT Hero . [IpaBo siBsieTcs perynsaTopom oOIIeCTBEeH-
HBIX OTHOIIEHUHN M BaKHEHIIMM COLMAJIBHBIM siBIeHHEeM. M3 aToro cienyer,
YTO MO3HAHUE COLMAIBHOIO JETEPMHUHU3MA IO3BOJIUT ONPENEIUTh KauecT-
BEHHbIE OCOOEHHOCTHU €ro MpOsIBIEHUS B IpaBoBoil chepe. Cl10KHOCTH 3TOU
3a/layM CBS3aHA C JBYMSI OOCTOSITENILCTBAMU: BO-TIEPBBIX, C O0YCIOBIEHHO-
CTBIO IIPAaBOBOU JIETEPMHUHALIMU CYILIECTBOBAHUEM PA3IIMYHOM TUIIOJIOTHH Jie-
TEPMUHHUPYIOIIUX CBSA3€H; BO-BTOPHIX, C MOTPEOHOCTHIO PACCMOTPEHHUS Jie-
TEPMUHAIMK B MPABOBOH cdepe MyTéM HCCIeI0BaHUs JIEMEHTOB U MPOIEC-
COB BHYTPHU CaMOU IIPaBOBOU CUCTEMBI. Takol KOMIUJIEKCHBINM MOAXOJ CBS3aH
C TeM, YTO MPABOBOW JIE€TEPMHUHU3M OCHOBBIBAECTCSA HAa 3HAUUTEIHHOM KOJIH-
YecTBe JETEPMUHUPYIOMIUX (HaKTOPOB, MPUIAIOIINX HCCIeTyeMOol nmpobieme
KOMIIJIEKCHBIN XapakTep.

IOpunnyeckuil JeTepMUHU3M  SIBISIETCS JIOTMYECKONH OCHOBOH (hop-
MHpPOBAHUs IPABOBBIX TEOPUM M BO33PEHUM, IOCKOJIBKY HCIOJIb30BaHUE
NPUHIUNA JAETePMUHU3MA B MIPaBe CIIOCOOHO BBISBUTH OOBEKTUBHBIE 3aKO-
HOMEpPHOCTH MEXJAy CHCTEMOOOpa3yomuMu (aKkTopaMu, CTPYKTYPHBIMU
3JIEMEHTaMU CHUCTEMBI IpaBa, BHYTPUOTPACIEBBIMU CBA3IMU U (hopMamMH BbI-
paXeHHUs IPaBOBBIX HOPM.

Takoe MoHMMaHUE NETEPMHUHU3MA B MIPaBE MO3BOJSAET CO3/aTh MPE-
MOCBUIKH JUIsl HAYyYHO 0OOCHOBAHHOT'O OTBETa Ha BOIIPOCHI O MPABOBOM CYIII-
HOCTH TPa’kJaHCKOT'O IIpaBa KaK OTPACIN POCCUNCKOrO MpaBa, O BHYTPEHHEN
CTPYKTYPUPOBAHHOCTH OTPACIIH, IEHHOCTH KaXXJI0TO 3JIEMEHTA CTPYKTYPBI, &
TaK)K€ IPOAHAIM3UPOBATh 3aBHCUMOCTh CHCTEMBI TPaKJAHCKOTO IIpaBa H

0 Cm.: Edumona B.T. CounanbHelii JeTepMUHN3M U Mopanb. M.: Beiciias mkona, 1974. C.
16 -17.

" Cm.: Ounnnnkos C.H. [MpuHIMD nerepMuHN3Ma B MeTOJOIOTHM NpaBoBeneHus // [pa-
Bosegenue. 1984. Ne. 2. C. 36.
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CHCTEMBl TPAKAAHCKOTO 3aKOHOJATENbCTBA OT BHYTPEHHMX U BHELIHMX
crucTeMoo0Opa3yomux (hakTopoB.

JlerepMuHaIys B IpakJaHCKOM IIpaBe HEpa3pbIBHO CBsi3aHa ¢ OOIle-
CTBEHHBIMH OTHOIICHUSIMH, ITOCKOJBKY JIOObIe OTHOUICHHS MPHOOPETaroT
0O0IIECTBEHHOE CO/IEP/KAaHUE UCKIIIOUUTENIBHO B PE3YyJIbTaTe MEKIUYHOCTHOTO
B3aUMOJICHCTBHA. B cHily 3TOTrO JesTeIbHOCTh YeNOBEKa CIEAyeT MpPU3HATh
00BEKTOM TPaKAAHCKO-IIPABOBOI0 JIETEPMUHM3MA KAaK OJHOTO U3 BHUJOB CO-
[UAJIFHOTO AeTepMUHU3Ma. JI0Ka3bIBAaeT 3TO U TOT (aKT, YTO «CaMH IPaBO-
BbI€ SIBJICHHUS B M3BECTHOM Mepe eCThb pe3ysbTaT YeJIOBEYECKOH IesATEeNIbHO-
CTH»'2, IOCKONIBKY YE/IOBEK, SIBIISSICh AKTHBHBIM JESTENEM-CO3IATeIeM, TIpe-
0o0pa3yeT colMaIbHYIO AeHCTBUTENLHOCTh, U3MEHSET €€ U caMoro cedsi, CBOu
NOTPeOHOCTH,  WHTEPEChl, OpHEHTAllMd W  Pa3BUBAE€T  COLMAIBHO-
HPABCTBEHHbIE KadecTBa >,

Haubonee monHoe HayyHOE OCMBICIICHHE JETEPMUHU3MA B TPAXKIAH-
CKOM IIpaBe€ BO3MOXKHO ITOCPEJICTBOM aHajlM3a BHEUIHEW M BHYTpEHHEH Je-
TepMUHAIMK. BHemHue GakTopsl B ONpPEAETICHHON CTETIEH! CBS3aHbI C MPO-
LIECCOM B3aMMOJAEHUCTBUS MpaBa U SKOHOMMKH. BbIBogMMas U3 Hay4yHbIX pa-
6ot K.Mapkca u monroe Bpems mojiepxkuaeMasi popmyiaa 00 SKOHOMUYE-
CKOM 0a3uce U NpaBOBOM HAACTPOMKE, YTBEpAMBILASCS B OTEUECTBEHHOMU
paBoBOM Hayke B cepeauHe XX Beka, TpeOyeT nepeocmbicienus. Paccmar-
puBas corinacHo K.Mapkcy 3KOHOMUKY M NpaBO Kak cojaepkaHue u ¢opmy,
HEKOTOPBIEC UCCIIEOBATENN PaBa U SKOHOMUKH COBEPIICHHO HUBEIUPOBAIN
UX LIeNH, abCTparupoBauCh OT YEJIOBEKa KaK BBICHIEH COLMAIbHOM IIEHHO-
CTH, TIOCTAaBWJIM MOTPEOHOCTH SKOHOMHKH U TOCYAAapCTBEHHBIE WHTEPECHI
BBIIIIE YACTHBIX, IPUAB NEPBbIM IPUOPUTETHYIO 3aIUTY U oXpaHy. OnHaKo
B KOHTEKCTE HCCIIEIOBAHMS JETEPMUHAIIMM OTPACIH TPa)XIaHCKOTO TIpaBa
UMEHHO 4YEeJIOBEK M €ro JeATEeNIbHOCTh NMPHOOPETaoT 0coboe cojliepiKaHue,
CTaHOBSITCS ~ BKHEHIIMMHU BHENIHUMH (AKTOpaMH, OOYCIOBIUBAIOIIMMHU
CHUCTEMHOCTh B Ipax<J1aHCKOM TmpaBe. CoBpeMeHHas LMBUIMCTUKA TOJDKHA
OpPUEHTHPOBATHCS HA MEPEOLIEHKY OOMIECTBEHHBIX OTHOUICHNUH, OCHOBAaHHYIO
Ha BBIIBWKEHUM Ha MEpBbIN IJIaH JMYHOCTU KaK BBICIIEH MPaBOBOM IIEHHO-
ctu. Takoe pemieHre He CTaBHUT MO COMHEHHE IpsMoe M 00paTHOE B3auMo-
JIeMCcTBUSL SKOHOMUKH U MPaBa, & CBUJETENBCTBYET O TOM, YTO OHO HE JIOJIXK-
HO OBITH MTPOU3BOJIEHBIM, a SIBJISIETCS 3aBUCUMBIM U IPOU3BOAHBIM OT (haKTO-
pa JIMYHOCTU KaK Ba)XKHEUIIIEro BHEUIHETo (akTopa NETEpMHHALUHU B TPax-
JaHCKOM TipaBe. [Ipy 3TOM 3KOHOMHUYECKUI MHCTPYMEHTApHil B CBOIO OYe-
pelb JI0JKeH ObITh OpUEHTHPOBAaHBI Ha oOecreueHue peaau3aluu CyObek-
TUBHBIX TPAXXIAHCKUX MIPaB ¥ 3aKOHHBIX HHTEPECOB.

12 Tam xe. C. 37.
13 Cm.: E¢umvosa B.T. Vkas. cou. C. 25.
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Buytpennue daxtopsl nerepMuHanuu (Wid GpakTopbsl caMoOIeTepMu-
HallUK) B TPAKJAHCKOM IPABE SABJISIIOTCS MPOU3BOAHBIMU U 3aBUCUMBIMU OT
B3aUMOJICHCTBUS CTPYKTYPHBIX 3JIEMEHTOB CHUCTEMBbl TIPa’KJAaHCKOTO IpaBa.
Bcenencreue 3T0ro KakIblii U3 CTPYKTYPHBIX YPOBHEH CUCTEMBI TPAXKIaHCKO-
ro npasa (TpakJaHCKO-TIPaBOBbIE HOPMbI, HHCTUTYThI, UHCTUTYLIUU U MOAOT-
paciu) HY>KJIAeTcsl B UCCJIEIOBAHUM KaK OTJIEJIbHO, TaK U B MpOLIECCE B3au-
MOJIEUCTBUSA MexAy coOoi. llenp Takoro uccienoBaHusi — BBISBICHHE U
000CHOBaHHE 3aKOHOMEPHOCTEH IMpoiiecca UX BOSHUKHOBEHHUS, (DYHKIIMOHU-
pOBaHMSI U PaA3BUTHUA, JTOCTHXKEHUE KOTOPBIX CIIOCOOCTBYET HAy4YHOMY OC-
MBICJICHHIO CHUCTEMBbI rpaxaaHckoro mpasa. Cnemyer cornacutbes ¢ C.H.
OBYMHHHUKOBBIM B TOM, YTO «PacCMOTpPEHHE BOMpPOCa O CaMOJIETEPMHUHALIUN
IpaBa CBSI3aHO U C PEIICHUEM BOMPOCa 00 UCTOYHHUKE MTPABOBOTO PA3BUTHUS U
"camoBUKEHU" npaBa>>14. DTO CBS3aHO C TEM, YTO MPUHLHUII CaMOJIBHKE-
HUS MMEET HEMOCPEJCTBEHHOE OTHOIICHHWE K MPHUHIUIY JIETePMUHU3MA,
00OCHOBBIBasI B3aMMOJICHCTBUE BHYTPEHHUX U BHEIIHUX JETEPMHUHAHT B pas-
BUTHH CHCTEMBI .

B ¢dumocoduu camonBmwkeHue paccMmarpuBaeTcs Kak (uitocodckas
KaTeropusi, BhIpaXkarollas M3MEHEHHE OOBEKTa IO BIUSHUEM BHYTPEHHE
MPUCYIIUX €My IPOTUBOpPEUHil, (PAKTOPOB U YCIOBHM; U €CIH JBUKCHHE
MIPOUCXOJUT B PE3yJIbTAaTe CYIIECTBOBAHUS BHEIIHUX (DaKTOPOB, IMPHU CaMO-
JBUKCHUH BHEIIHUE BO3JIEHCTBUS UMEIOT MOAU(PHUIIMPOBAHHYIO MK OMOCpe-
JIOBAHHYIO 3HAYUMOCTB .

DTO O3HAYaeT, YTO BHEMIHsS JeTepMHUHALIUA TpaHchopMmupyercs de-
pe3 BHYTPEHHIOIO CTPYKTYPY CHCTEMBI, PUIaBas TEM CaMbIM CaMOJIETePMHU-
HallUd OIpeAesioniee 3HaueHue . B COBpEeMEHHOM TIpa)kJIaHCKOM IpaBe
BHEIIHUM (DAKTOpPOM JAETEPMUHAIMH JIOJDKHO OBITh TOHUMAHUE JIMYHOCTH
KaK BBICIIEH IEHHOCTU. DTOT (HaKTOp OKa3bIBaeT BO3JAeHCTBUE Ha (PyHKIIMO-
HUPOBAHUE BCEX YPOBHEH CTPYKTYpPHI TPaXKJAaHCKOTO IpaBa, B Pe3yibTaTe
4yero (akTop JMYHOCTH, BEPXOBEHCTBA CYOBEKTUBHBIX TPAKIAHCKUX TPaB U
3aKOHHBIX MHTEPECOB HAXOUT OTPAKEHHE B HOPMax IpakJIaHCKOTO MpaBa U
B JPYTUX CTPYKTYPHBIX DJIEMEHTaX CHUCTEMBI, TpaHC(HOPMHUPYS CBOE CYIIHO-
CTHOE COJCpKaHHME Ha ATH dJeMEHThl. Bo3aeicTByeT uepe3 BHYTPEHHIOIO
CTPYKTYpPY CHCTEMBI TPa)<IaHCKOTO TpaBa U IKOHOMHUYECKUH Oasuc, pac-
CMaTpUBaEMbIl B KaU€CTBE BHEIUIHETO JeTepMUHUpYIomIero gakropa. OxHa-
KO, HECMOTpSI Ha CBOIO Ba)KHOCTh, OH JIOJDKEH O0JIaJlaTh BTOPUYHBIM 3HaYe-
HUEM, YCTYIasi MECTO JUYHOCTHOMY (paKTOPY B KQ4€CTBE BEAYIIETO.

¥ Opuunnukos C.H. Vka3 cou. C. 38.

1% Cm.: Tam xe.

% Cm: dunocodckuii FHIUKIONEAMYECKHiA ciioBapb. M.: CoBerckas sHIuKIoneaus. 1983.
Y Cm.: Ucaes U.T. Jlnanexruka u npo6iemsl passutus. M., 1979. C. 116.
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HccnepoBanue cucteMbl IpakIaHCKOro IpaBa, 3aKOHOMEPHOCTEN €€
pa3BUTHS U TEHJEHUUI K MOJEpHU3ALMKM a0CTparupoBaHO OT MPHUHLIMIIA Jie-
TEPMHUHH3MA HE M03BOJIAET BBISIBUThH CYIIHOCTh I'PAXJAAHCKOT'O MPaBa KakK OJ1-
HOM W3 BaXXHEHUIIMX OTpPACIEd B CUCTEME POCCUHCKOIO IIpaBa, ONPEAEIUTh
B3aMMOCBS3b U B3aMOOOYCIIOBICHHOCTh CTPYKTYPHBIX 3JIEMEHTOB CHCTEMBbI
IPAXKIAHCKOIO IIpaBa, CO3JaTh NPEAIOCBIIKH Il COBEPLUICHCTBOBAHUA I'pa-
JKIAHCKOTO IpaBa C y4eTOM IMOTPeOHOCTEH, CTOSIIMX Mepes] OOIIeCTBOM U
roCyIapCTBOM.

B nayunsix wuccienoBaHusix mo (uiaocopuu BBLAEISIOT TOTAIbHbII
JIETEPMUHU3M, UMEIOLIEN CBOECH LIENbI0 PACKPBITHE UCTOYHUKOB U IIPUPOJIBI
JIETEPMUHUPOBAHHOCTH BCETO MUPA, MPOUCXOIAIIMX B HEM IIPOLIECCOB U SIB-
JIeHUH, Belied U OOBEKTOB M T.1., a TaKXKe JIOKAIbHBIA NETEPMUHU3M, Ha-
MPaBJICHHBIM Ha PACKpPHITHE M MOHWMaHUE NETEPMUHU3MA B OTIEIbHOU 00-
JIACTH SIBJICHHIA .

[IpuMeHUTENBHO K rpakIaHCKOMY IIPaBy TaKOW MOJAXOJ IPEACTABIIS-
€TCsl ONpPaBJAaHHBIM, HO C HEKOTOPBIMU YTOYHEHMSAMH. ['pakIaHCcKoe IpaBo
SBJISIETCS] OTPACIIBIO MPABa U B 3TOM Kaue€CTBE OJTHUM M3 3JIEMEHTOB CUCTEMBI
npaBa. B cuiy 3TOro mccienoBaHue NETEPMHUHHM3MA B TPAXKIAAHCKOM IIPABE
MIPEANOoIaraeT MHOTOYPOBHEBYIO CTPYKTYpPY IO3HAHHMS CUCTEMHOCTH Tpa-
JlaHCKOro npasa. [IepBbIi nccneayeMblil YpOBEHD IETEPMUHHA3MA: OIIpEACIIe-
HUE MECTa U CYIIHOCTH T'PakJIaHCKOTO MpaBa B KOHTEKCTE YaCTHOTO W IyO-
JMYHOTO TpaBa Kak IBYX (yHAAMEHTAIBHBIX 00JacTel MpaBa, B3aMMOCBS3b
IpaXkJIaHCKOTO MpaBa ¢ STUMU 00JIaCTSMH, BBISBICHUE IPUUYUHHOCTH U yCIIO-
BUM MX B3aMMOJECHCTBHS M B3aUMHOI'O IPOHUMKHOBEHMS. BTOpOW ypoBeHb —
ABJISIETCS PACCMOTPEHME JETEPMHMHU3MA OTPACIEBBIX CHCTEMOOOPA3YIOLINX
daktopoB. TpeTuit ypoBeHb OTpaka€T BO3CHCTBUE MPUHIUIIA I€TEPMUHU3-
Ma Ha BHYTPUOTPACIEBYIO CTPYKTYPY TPaXXIAHCKOIO IpaBa, I'Pa)<AaHCKO-
IIPaBOBbIE HOPMBI, NHCTUTYThI, MHCTUTYLIUH, NOJOTPACIN, B UX B3aUMHOHN
CBSI3U U B3aUMOOOYCIIOBIEHHOCTH. UeTBEPTHI ypOBEHb — MO3HAHUE B3aUM-
HOM 3aBHCHMOCTH CHCTEMBI T'Pa)KJIaHCKOTO IIPaBa U CUCTEMBI I'PAKIAHCKOTO
3aKOHOJATENbCTBA. Bce ypoBHM IO3HAaHMS NE€TEPMUHU3MA TI'PakIaHCKOIO
IIpaBa HaXOoJATCS B MPOLECCE NUAIEKTUYECKOTO B3aumonaencrsus. Mceneno-
BAaHME OJHOIO U3 YPOBHEH HE MO3BOJISAET MOCTPOUTh KOMIUIEKCHYIO KapTUHY
CHUCTEMBI TPa)XJAAHCKOIO IpaBa, OTPAHWYMBAECT BO3MOXKHOCTH BBISBIICHHS
OPUYMH U YCIOBUH (DOPMHUPOBAHMS CHUCTEMbI, 0003HAYUTh U JaTh OLIEHKY
(bakTopoB, 00YCIOBIUBAIOIINX €AUHCTBO U LIEJIOCTHOCTh IPaskJaHCKOTO Ipa-
Ba. TOJIBKO MHOIOYPOBHEBBIM IMOAXOJ K ITO3HAHUIO U MCCIIEJOBAHUIO JIETEp-
MUHU3Ma CUCTEMBI OTpaciii I'PakJIaHCKOIO IpaBa CIIOCOOCTBYET PELIECHHUIO

18 Cm.: Kpagenr A.C. Ykas. cou. C. 5.
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HAaCyIIHbIX 3aJa4, CBSI3aHHBIX C MEPEOCMBICICHUEM TPaXKIAHCKOI'O IIpaBa C
Y4€TOM U3MEHMBIIUXCS COLUATBHO-I)KOHOMUYECKUX OTHOLIEHUH.

['HOCenonornyeckas CymHOCTh NPUHILIMIA AETEPMUHHU3MA B TPaXaaH-
CKOM TIpaBe 3aKJII0YAeTCs B MOTPEOHOCTH MO3HAHUS OOBEKTUBHBIX 3aKOHO-
MepHOCTEH 00IIecTBeHHOM KU3HU. IMEHHO rHOCe0IoTHs B IPaBe MO3BOJISIET
OMPENICTUTh BEKTOPHI MO3HAHUSI OOBEKTUBHOM MPaBOBOM J1EHCTBUTEIILHOCTH,
BBISIBUTh 3aKOHOMEPHOCTH B MPABE, B3aMOCBSI3b U B3aUMHYIO 3aBUCUMOCTh
CTPYKTYPHBIX 3JIEMEHTOB IIpaBa, ONPEACTUTh (POPMBI JETEPMHUHAIIUH B TIPaBe
U cIenaTh BBIBOJ O CYIIHOCTH IpaBa Kak OCOOOT0 COLMAIbHOTO SIBICHUS
OOIIECTBEHHOH KU3HHU.

Brlen3noxeHHOe MO3BOJIAET IPUUTH K BBIBOAY O TOM, YTO UCCIIE0-
BaHUE CUCTEMBI OTPACIN COBPEMEHHOT'0O I'PaX/1aHCKOI'O IpaBa Ha OCHOBE Me-
TO/I0JIOTHYECKOT0 MPUHIUIIA IeTEPMUHU3MA CIIOCOOCTBYET MO3HAHHUIO BHYT-
PEHHETO CO/CPKaHMUs CUCTEMBI, 00pa3yroImuX €€ CTPYKTYPHBIX 3JIEMEHTOB,
MX B3aMMOCBSI3U U B3aUMO3aBUCUMOCTH. Takas 3ajjaya KOMILIEKCHOTO pac-
CMOTPEHMS CIIOCOOCTBYET MOHMMAHMIO CHUCTEMBI TPaXKIaHCKOrO IIpaBa U
MpEeAOIIPEEIISIET HAIPaBICHUs UCCIIEJOBAHUS CUCTEMBI: ONpPE/IEJICHUE MeCTa
IPaXaHCKOI'0 IIpaBa B CUCTEME «IIPaBO YAaCTHOE — IPABO IYOJUYHOE», BbI-
SBJIGHUE U aHAIM3 CHUCTEMOOOPa3ymrIIUX (PaKkTOpPOB, MO3HAHHE CTPYKTYPHI
IpaXIaHCKOTO TpaBa M €€ AIIEMEHTOB M MX B3aUMOCBsized. Takas KoHQHry-
parus peueHus mpooIeMbl UCCIEOBAHMSI IPUHIIUIIA TETEPMUHU3M B OTpac-
JIEBOM CHCTEME T'PAXKIAHCKOI'O IIPaBa SIBJIIETCS BAKHEWUIEH METOI0JIOrHYe-
CKOM MPEeANOChUIKON AJI1 MOJEPHU3ALUHU TPakJaHCKOTO MpaBa KaK OTpaciu
POCCHICKOTrO ITpaBa.
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PHILOSOPHICAL AND LEGAL ESSENCE OF THE PRINCIPLE OF
DETERMINISM IN CIVIL LAW: PROBLEM

V.V. Vasiliev
Tver State University

This article examines one of the most important legal issues - understanding the prin-
ciple of determinism as systematic knowledge of civil law. The author explains the
conclusion that the use of the principle of determinism in the order of knowledge of
civil law facilitates the identification of the objective laws between backbone industry
factors, the structural elements of the civil law system, intra connections and legal
forms of expression of civil law.

Keywords: civil law, the legal system, a branch of law, the structure of the civil law
system, the relationship of determinism.
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