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IPUHIUIIBI I'PAKTAHCKOI'O ITPABA B KOHTEKCTE
B3AMMOJIAEUCTBUSA ITPABA U SKOHOMUKHA

B.B. Bacuianen

TBepCcKOM roCy1apCTBEHHBIM YHUBEPCUTET

B craTthe paccMmatpuBaetcs nmpobiemMa B3aMMOICHCTBHUS U B3aUMHOW 3aBUCUMOCTH MPUHITU-
MOB TPAXKIAHCKOTO MpaBa U YIKOHOMUKH. OTCTauBaeTCs BHIBOJ O TOM, UYTO MOCTPOEHHUE I'pa-
JKTaHCKOTO 3aKOHOIATEIhCTBA HAa OCHOBE TPAKTAHCKO-TIPABOBBIX IPHHITUIIOB SBJSECTCS
Ba)KHEHIIEH MPEIITOCHUTKON IJIsl CO3MaHMs HHHOBAIMOHHOW MOJEITH Pa3BUTHA SKOHOMUKH,
OCHOBAHHOW e¢ auBepcH()UKAIIMN U BCEMEPHOW 3aIlUTe YKOHOMHYCCKHX U 3aBHCHMBIX OT
HUX TpaB ¥ 3aKOHHBIX HHTEPECOB CYOBEKTOB IPaXkIaHCKOTO TpaBa.

Knrouesvie cnosa: npuHyunsl npasea, IKOHOMUKA, 2paDlC0aHCKO€ npaeo, uHHosayuu, UH-
6ecmut;u0Han7 Kaumam

[leHHOCTH NPUHLIMIIOB T'Pa’KIAHCKOTO MpaBa AJIs Pa3BUTUSA 3KOHOMHU-
KM IPOSABIISIETCS. B TOM, YTO OHM OIPENEISIIOT IOPUINYECKUM BEKTOp CO3/1a-
HUs MHHOBALIMOHHOM JKOHOMHMKH, OCHOBAaHHOM HAa OIPAaHUYEHHUM CHIPHEBOM
3aBUCHUMOCTH, CO3/IaHUM KOHKYPEHTOCIIOCOOHBIX IMPOU3BOJICTBEHHBIX KOM-
IIJIEKCOB HAa OCHOBE MHTETPALMU PE3YJIBTATOB MHTEIUICKTYAJIBHOU IEATENb-
HOCTH B PEAIbHBIA CEKTOP YKOHOMUKH. be3ycioBHO, 4TO CO34aHUE NHHOBA-
LIUOHHOM DKOHOMHKH — 3TO KOMIUIEKCHas 3a/laya, OXBaThIBAIOILAs pa3iny-
Hbl€ C(epbl PEryIUPOBaHUs: HAJIOTOBYIO, 00PAa30BaTENIbHYIO U T.[., HO Ipax-
JIAHCKO-IIPAaBOBOE PEryJMpPOBaHUE B IIPOLIECCE CO3JAHUS IPEANOCBUIOK MO-
JEpHU3AlMH U AUBepcU(UKalMU 3KOHOMHUKHU, UMEET BakHeillllee 3HauUeHue,
MOCKOJIBKY CBSI3aHO € co3fgaHueM 3()(EeKTHBHOro TIpa’kJaHCKO-IIPaBOBOIO
peXuMa, OCHOBAHHOTO HAa BAXKHEWIIMX IPUHIMIAX T'PakIaHCKO-IPABOBOIO
peryiaupoBaHus.

Merononornyeckass IUCKYCCHs O COOTHOUIEHMH INPUHIHUIIOB MpPaBa,
CHUCTEMBI IIpaBa U YKOHOMMYECKUX 3aKOHOB MMEET CBOEH LENBIO OIpeneiie-
HUE€ 3HAYEHUS OTPACJIEBBIX MPUHIMIIOB HE TOJBKO JUISl IOCTPOCHHUS CUCTEMBI
npaBa, HO U olpeesieHn Hanbosee 3(pPEeKTUBHOrO COOTHOILIEHHS YaCTHOTO
U nyonnyHOTro B chepe MpaBOBOTO peryanupoBaHusi IKOHOMUKH. HekoTopsie
YYEHbIE IIPUXOIAT K BBIBOAY, YTO DKOHOMHUYECKHUE 3aKOHBI UM YKOHOMUYE-
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CKHE OTHOILICHHMS OGIICCTBA ONPEAEIAIOT OCHOBHBIC MPUHIMINEI mpasa’. C
TAaKOW IO3HULIMEN CIIELYET COIVIACUTHCS, HO C HEKOTOPBIMU Orosopkamu. He-
00XOAMMO OTMETUTh, YTO MPABOBHIC NPUHIMIIBI, SBIAIOLIMECS OTPAKEHUEM
HSKOHOMHKH, B MPOIECCE CBOETO Pa3BUTHS CO3AAIOT MPEANOCHUIKU 1S Pop-
MHUpPOBaHMs KaK OOLIENpPaBOBBIX IPUHIMIIOB, TaK U OCOOON TpYIIBI Ipax-
JTAHCKO-TIPaBOBBIX NPUHLUIOB. IIpu 3TOM mpaBoBble NMPUHLUIBI (TJIABHBIM
00pa3oM, IPUHLUIIEI TPAXKAAHCKOTO MpaBa), UCXOAALINE U3 SKOHOMUYECKOTO
0a3uca He JOJDKHBI OBITh HANpPaBJICHBI Ha yMaJeHUE CYOBEKTHBHBIX TI'pax-
JAHCKUX IIPaB M ObITh IPOTHBOIIOCTABIIEHBI CYIIECTBOBAHUIO YEIOBEKA, pea-
JU3alUu €ro Ipas, CBOOOJ, 3aKOHHOIO MHTEpeca, MOCKOJIbKY CamO IpaBo
CYHIECTBYET JUI1 4YelIOBEKa M BO MMs IOBEIIEHUS KAayecTBa €ro XU3HU. B
9TOM 3aJI0T IIPABOBOr0 I'OCYJapCTBa, IJ€ IPABO HE OTOPBAHO OT YEJIOBEKA U
o01ecTBa, MPEACTaBiIsAs COOOM pernpecCUBHBIN MEXaHHW3M BO3JEHCTBHUS, a,
HaIpOTUB, HAIPaBJIEHO Ha CO3JaHKE OJaronpusTHBIX I'PaX/1aHCKO-IIPABOBBIX
YCIOBUH pealu3alliyd y4YaCTHUKAMHU TPaKIaHCKOIo 00OpoTa CBOMX IIpaB U
3aKOHHBIX HHTEPECOB, B TOM YHCJIE B SKOHOMHUYECKOH cdepe.

B o0miem Buie ocHOBHBIE Hayasla (MPUHLMIIBI) TPAXKAAHCKOTO IpaBa
Hanu orpaxenue B cT. 1 'K P®, B koTopoil B kauecTBE TaKOBBIX yKa3bl-
BalOTCA PABEHCTBO YYACTHHUKOB DPETYJIUPYEMBIX IPAKJAHCKUM IIPAaBOM OT-
HOIIICHWH, HEMIPUKOCHOBEHHOCTh COOCTBEHHOCTH, CBOOOIA JOrOBOpa, HEIO-
IyCTUMOCTb IPOM3BOJILHOTO BMEILATENbCTBA B YaCTHBIC Jej1a, HEOOXOAH-
MOCTb O€CHpPEINSITCTBEHHOTO OCYILECTBICHUS T'PakJIaHCKUX IIpaB, odecrieye-
HUE BOCCTaHOBJICHUs HapyIIEHHBIX MpaB U HX cyleOHas 3ammra, cBoOoJa
NepeMeleHUs] TOBapoB, paboT, yciayr U (MHAHCOBBIX CPEJCTB Ha TEPPUTO-
puu Poccutickoit @enepanuu.

OaHUM U3 BaXKHEUIINX SIBJISETCS MPUHIUI IOPUANYECKOTO PaBEHCTBA
CyOBEKTOB TpaKAaHCKUX NpaBoOTHolIeHui. Kareropus «paBeHCTBO» IO
CBOEMY BHYTPEHHEMY COJEPKAHUIO ABJISETCS HE TOJIBKO MPaBOBOM, HO U (Pu-
nocodekoit. OHa oxBaThIBaeT Kak CyOBEKTHBHYIO, TaK U OOBEKTUBHYIO CTO-
POHY KHU3HEJEATENIbHOCTH CYObEKTOB I'Pak/IaHCKOI'0 Mpasa. Tak, MOXXHO ro-
BOPUTH O COLIMAJILHOM PAaBEHCTBE, UMYILIECTBEHHOM PaBEHCTBE, PABEHCTBE
BO3MOKHOCTEH, F€HAECPHOM PAaBEHCTBE U T.J. B Irpak1aHCKOM NpaBe FOPHUIH-
YeCKOEe PaBEHCTBO MPEJCTaBIsAeT cO00M MealbHYI0 KaTeropuio, HMEIOIYIO
CBOE BHYTPEHHEE COJEpPKAHHME, BBIPAKEHHOE BOBHE ITOCPEICTBOM COOTHO-
IIEHUs] IPABOBOIO MOJIOKEHUS CYOBEKTOB I'PakJaHCKOI'O MPAaBOOTHOLIEHHUS.
Hx ropuauyeckoe paBeHCTBO SIBIISETCS HEMOCPEACTBEHHON JBHKYIIEN CHIION
CaMoTo TPaKJaHCKOTO MPAaBOOTHOILICHHUS, KaTalIn3aToOpoM ero 3¢ ¢eKTUBHO-
CTH ¥ JAWUHAMUKH, KOTOpbIE CIIOCOOCTBYIOT Pa3BUTHIO SKOHOMUKH. PaBeHCT-

'O Amnnpees B.C. O mpeaMeTe 1 OCHOBHBIX NPUHIMIAX COBETCKOTO TPYAOBOTO IpaBa //
Bormpocs! TpynoBoro npasa Ha coBpeMeHHo 3tarne. — M.: U3a-Bo MI'Y, 1964. — C. 28; ®ap-
6ep U.E. IIpaBoco3Hanue kak ¢opma obuiecTBeHHOro co3Hauus. — M.: FOpun. imureparypa.
1963. - C. 33.
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BO, NPOHU3bIBAs CYOBEKTHBHYIO IOPHUAMYECKYIO MPHPOLY TI'PaKAAHCKOIO
NPaBOOTHOLICHHUsA, 00pa3yeT MpaBOBOE IOJIe, HA KOTOPOM Ka)Jblil CyOBEKT
IPaXAAHCKOTO NpaBa UMEET PABHBIE BO3MOKHOCTH U HECET PABHYIO OTBETCT-
BEHHOCTb B CiIy4ae HapylIeHus 00s3aTenbcTB. KaTteropus paBeHCTBa JOKHA
ObITH HE MPOCTO MIPABOBOW JAEKJIapalueil, a B IPAKTUYECKON JKU3HEAEATENb-
HOCTH CyOBEKTOB I'pa)kIaHCKOTO TpaBa 00ecreuynBaTh UM paBHBIC MTPABOBBIC
BO3MOXKHOCTH AJISl y4acTHs B IpaxJIaHckoM obopote. [Ipu 3ToM ropunnue-
CKOE PaBEHCTBO MOXET OBITh PAaCCMOTPEHO HE TOJBKO KaK MPUHIMUI I'pax-
JTAHCKOT'O IIPpaBa, HO U B KauecTBE OJHOM M3 0COOEHHOCTEH MeToa rpaKaaH-
ckoro mpasa. llocienoBaTesbHOM — SBIIETCS TaKXkKe B3aUMOCBS3b JTOrO
IIPUHIINAIIA C IPEIMETOM I'PakIaHCKOTo npaBa. OHa NpOSBISIETCA B TOM, YTO
OOLIECTBEHHbIE OTHOLIEHUSX BO3HUKAIOT MEXIY HOPUIUYECKH pPaBHBIMU
CyObEeKTaMHu TPaKJaHCKOI'O IPaBa, a TaKKe€ MOTYT HM3MEHAThCS M INpeKpa-
IaThCs €IMHCTBOM BOJIM U BOJIEU3BSABICHUS KaXKIOro U3 HUX. PerynartuBHas
U OXpaHUTeNIbHass (YHKLUS I'PaXJaHCKOIO IpaBa TaKXKe B3aUMOCBS3aHA C
NPUHIUIIOM FOPUAWYECKOTO PABEHCTBA, IMOCKOIBKY A(PPEKTUBHOCTh STHX
(GyHKUUH 3aBUCUT OT JOJDKHOCTEH CTENEeHHM HE3aBUCHUMOCTH YYaCTHUKOB
IpaXkJJaHCKOr0 000pOTa, OTPAXKAIOILEHCS B IOPUIUYECKOM PABEHCTBE CYOb-
€KTOB IPaKJaHCKOro IpaBa. B3auMoCBs3b NPUHLKIIA IOPUINYECKOTO PABEH-
CTBA C MPEIMETOM, METOAOM U (YHKIUSAMHU IPaKIAHCKOrO IIpaBa JOKa3blBa-
€T BO3HUKHOBEHHE U (DYHKIIMOHUPOBAHHE JETEPMUHUPYIOILUX B3aUMOCBsI3el
MEXJly HUMH, 00€CIeUNBAIOIINX UX B3aMMHOE BO3JEHCTBUE U OOYCIIOBJIECH-
HOCTb.

JpyruM IpHUHIMIIOM TPakJaHCKOTO MpaBa, KOTOPBIA YIIOMUHAETCS B
Hay4yHOMW JINTepaType U HaIIEN 3aKoHoAaTenpHoe 3akperuienue B 'K PO, saB-
JSieTCsl IPUHIUI HEPUKOCHOBEHHOCTH cOOCTBEHHOCTH. OH mMmeeT QyH7a-
MEHTAJIBHOE 3HAYEHUE Ui SKOHOMUYECKOoro pa3sutus Poccuiickoit Penepa-
LIUH, TOCKOJIbKY IO3BOJISIET CO3AaTh OJArONPUITHYI0 HHBECTUIIMOHHYIO Cpe-
Iy ¥ CTUMYJIMPOBaTh NPEAIPUHUMATENBCKYIO aKTUBHOCTb.

OcoOyto 3HAYMMOCTh JJIsi MOCTYNATEIbHOTO Pa3BUTHUS SKOHOMHKH
UMeeT CBOOO/IbI I0T0BOpa, 3aKOHOJATEIbHO 3aKPEIJICHHbIH B CT. 1 U pasfe-
nax Il u IV ywactu nepsoii 'K P®. DroT npuHuIun nMeeT OTHOLIEHHE HC-
KJIIOUUTENIBHO K 0053aTeIbCTBEHHOMY IIPaBY M MOPSAKY 3aKJIFOYEHHS JIOTO-
BOPOB MEXIYy CyObEKTaMH I'pa)XIaHCKUX MpaBOOTHOIIEeHUH. [IpuHIMNI cBO-
601bI OrOBOpa MO CBOEH CYTH MNPENOCTaBIseT CyObEKTaM IpakJaHCKOIo
IpaBa IOPUANYECKYI0 BO3MOXKHOCTh BCTYINaTh B JIIOObIE JOTOBOPHBIE OTHO-
IIEHUs, BBIOUPATh KOHTpareHTa M CBOOOJHO OMNpEAENATh YCIOBUS 3aKIIIO-
4aeMoro JJOroBOpa ¢ y4eTOM COOCTBEHHBIX IOTPEOHOCTEH U BO3MOXKHOCTEH.

CopepxaHue NPUHLIMIA HEIONYCTUMOCTH IPOU3BOJBHOIO BMeEIIa-
TEJIbCTBA B YACTHBIE Ji€Ja IO3BOJISIET pacCMaTPUBATh I'Pa)IaHCKOE INPaBoO
KaK 4acTHOe. BHyTpeHHee colepikaHue JaHHOIO NMPUHLUIIA CBOAMTCA K 3a-
npery MmyOJu4HbIX 00pa3oBaHMi, AEHCTBYIOIIMX MOCPEICTBOM CBOMX Opra-
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HOB, a TaKXe TPEThHUX JIUI[ OCYILECTBIATh KaKoe-INOO BMENIaTeNbCTBO B
JeSATEeNbHOCTh CYOBEKTOB I'PAKJAHCKOTO MPaBa, B TOM YUCIIE B UX YKOHOMH-
YECKYIO J1eATeIbHOCTb.

He MeHee BakeH i MOCTPOEHUS] CUCTEMBI TPaKIAaHCKOI'O MpaBa U
MPUHLIMIT 00ecTieyeHNs] BOCCTAHOBJICHUS U CyeOHOM 3aIlUThl IPAKIAHCKUX
npaB, cogepxamuiica B cT. 1 'K P®. Conepxanue 3T7oro npuHIMIIa Hallpas-
JIEHO Ha OecpensTCTBEHHOE OCYIIECTBICHUE ITPAaXIaHCKHUX MPaB M UX 3ald-
Ty OT JitoOoro HapymieHusi. CpelncTBa rpakaaHCKO-TIPAaBOBOM 3alUTHI  per-
sameHTupoBanbl CT.CT. 11-15 'K P®. IlepedyeHs 3TUX CpPeACTB HE SIBISETCS
MCYEPIBIBAIOIINM U MOXKET ObITh PACHIMPEH CAMUMH YYaCTHUKAMH TPaKIaH-
CKO-TIPAaBOBBIX OTHOIIECHUN C 11eNbl0 3(PPEKTUBHON 3aIlUTHI CBOUX IMpaB U
3aKOHHBIX MHTEPECOB. BONBIIMHCTBO CPEACTB Ipak1aHCKO-IIPAaBOBOM 3alu-
Tl UMEIOT UMYIIECTBEHHYIO MPUPOJY, a UX MPUMEHEHHE OOBIYHO HaIpaB-
JIEHO Ha BOCCTAHOBJIEHHWE HApPYIICHHBIX IpaB U (WIM) HA UMYILIECTBEHHYIO
KOMIIEHCAIINIO moTepneniiel cropoHe”. Conep:kaHue 3TOro MPUHIMNA MO-
JSKUT OoJiee PaCIIMPEHHOMY ITOHUMAaHUIO. DTO CBSA3aHO, BO-TIEPBBIX, C TEM,
9T0 00BEKTaMH 3aIUTHI SABISIOTCA HE TOJIBKO MPaBa, HO U 3aKOHHBIE UHTEpe-
CBl CYOBEKTOB TPAKIAHCKOTO MpaBa. Bo-BTOPBIX, ¢ HEOOXOIMMOCTHIO TOBO-
PUTH HE TOJIBKO O 3alIUTe, HO U 00 OXpaHe MpaB U 3aKOHHBIX UHTEpecoB. B-
TPEThUX, MOTPEOHOCTHIO B BBIPAKCHHHM KAYECTBEHHOW XapaKTEPUCTUKHU 3a-
IIUTHl U OXPaHbl IPAaB U 3aKOHHBIX MHTEPECOB, MOTYEPKUBAS IIPU 3TOM BO3-
MOKHOCTB, @ B HEKOTOPBIX CIIydasix HEOOXOIMMOCTh MCIOJIB30BAHUSI BCETO
apceHana Croco0OB U CPEJCTB 3aIIUTHI U OXPAHBI C IENbI0 BOCCTAHOBIICHUS
HapyLICHHbIX IIPAaB U 3aKOHHBIX MHTepecoB. BeaencrBue storo Oonee KoH-
KPETHBIM SIBJISIETCS MEPEOCMBICIICHHE COJEPKATEIBHOTO 3HAYEHHSI 3TOrO
MIPUHIIMIIA, OMPEICIICHUE €r0 KaK MPUHIIUIA BCEMEPHOM 3alUThI U OXPaHbI
CYOBEKTUBHBIX TPAXKIAHCKUX TPaB U 3aKOHHBIX HHTEPECOB.

K moucky HOBBIX MPHUHIIMIIOB, KOTOPBIE CIOCOOHBI MPUIAATh UMITYJIBC
Pa3BUTHUIO SKOHOMHUKH, HAC MOATAIKMUBAET HE CTOJBKO JKEJIaHHE BHECTU YTO-
TO HOBOE B I'PaXJAaHCKOE MPaBO, a HEOOXOIUMOCTb OTPAKEHUSI CYLLIECTBYIO-
et aeicrButenbHocT B npase. [Ipundaras B 1994 roay u. 1 'K P® noxa-
Beprajiach pa3JIMuHbIM U3MeHeHusiM Ooiiee 60 pa3! JlanHoe 00CTOSATEIHCTBO
CBUETETBCTBYET O TOM, 4TO pabota no npuHsaTuio 4. 1 'K P® mpoBoaunacek
MOCIENIHO, 0€3 JOCTaTOYHOTO HAayyHOro aHaliu3a 3aKOHOIPOEKTOB M HX
BJIMAHMS Ha HPKOHOMHKY. Pa3inuHble M3MEHEHMs JCHCTBYIOIIETO I'paKIaH-
CKOTO 3aKOHOJATEIbCTBA, C OJTHON CTOPOHBI, SIBJSIOTCS MO3UTUBHBIM IIarOM,
MOCKOJIBKY UMEIOT CBOEH 1IeNIbI0 OpraHu30BaTh OoJiee JeCTBEHHYIO MOJEh
IpaXIaHCKO-TIPABOBOI'0 PETYJIMPOBAHUS, & C APYroi — MPUBOJAT K Heolpe-
JICNIEHHOCTH B MPABONPUMEHEHUH U OTCYTCTBUHM CTAOMIBLHOCTH B Tpa)KIAaH-

2 Cwm.: Ipaxmanckoe npaso: B 4 1. Tom |: Obmas gacts: yueGuuk / ot. pex. E.A. CyxaHos.
— M.: Bontepc Knysep, 2004. — C. 55.

290



BecmHuk Tel'Y. Cepus "[lpaso”. 2014. Ne3

ckoM obopore. bonee Toro, cioxuBmiasics cyaeOHas MpakTHKa M0 TpaKIaH-
CKHM JIeJIaM CBUJIETEIBCTBYET O TOM, YTO MO AHAJOTUYHBIM I'PAKIAHCKUM
JieJIaM BBIHOCSATCSI pa3JInYHbIE IO CBOEMY COJEPKaHUIO Cy/eOHbIC pelIeHMS,
KOTOpPbIE€ CYIIECTBEHHO PACXOASATCS B TOJIKOBAHUM HOPM MaTe€pUaIbHOTO
npaBa. 3T0 00CTOSITENHCTBO CBUACTEILCTBYET O HECTAOMIBHOCTH IIPABOBOTO
pEeryaupoBaHHUs.

B cBsi3u ¢ 3TUM 0HUM U3 QYHIAAMEHTAJIbHBIX MPHUHIIMIIOB IPaXIaH-
CKOT0 TpaBa JIOJDKEH ObITh mpu3HaH U 3akperuieH B 'K P® npunmun cra-
OWJIBHOCTH Tpa)kJaHCKO-TIPAaBOBOTO PEryJIHMpPOBaHUS, PACIPOCTPAHSIIONIHIA
CBOIO 3HAYMMOCTh, B TOM YHCJI€ HA PETyJUPOBaHHE SKOHOMUYECKOTO 000po-
Ta. JIaHHBIN TPUHIMIN SBIBIETCS HEOOXOIUMOMN MPEANOCHUIKON pa3BUTHS d(-
(eKTUBHON SKOHOMUYECKON MO/JIEIN, OCHOBAaHHOM Ha MPEJICKa3yeMOCTH pa3-
BUTHS TIO3UTUBHOIO npaBa. CI0KHO MPEACTAaBUTh CUTYAIUIO, KOTJa MpaBo-
Bas JIOKTPUHA U CIIEJYIONIas 32 HEW IIPaBOTBOPUYECKAsk MBICIb CO3JaBaId Obl
BCE HOBBIC U HOBBIE HOPMBI, KOTOpPHIE BBEprajii Obl MPABOMPUMEHUTENS B
npaBoBoW Xaoc. IMEHHO cTaOWMIBHOCTH T'PaXKIAHCKO-TIPABOBOTO PETYIHPO-
BaHMUsI, BBIPAKEHHAS] B HEBO3MOXKHOCTU YXYJILIEHUS TPAXAAHCKO-IIPaBOBOTO
MOJIOKEHUSI CyOBEKTa TPaXTAHCKOTO TpaBa, CIYKUT peaTbHON rapaHTHEl
co3fanust 3QGeKTUBHOTO (HYHIaMEHTAIBHOTO YCTPOHCTBA POCCUHCKOM IKO-
HOMHYECKON Monenu. K coxalleHu o, IPUHIINAIT CTAOMIBHOCTH TPaKIaHCKO-
IIPaBOBOTO PETYJIMPOBAHUS HE HAIllesl 3aKOHOJATeNbHOro 3akperieHus B 'K
P®, uto sBNIAETCA €ro CymeCTBEHHBIM HeNOCTaTKOM. He Hamien maHHbII
MPUHUMUII U CBOEH HAyYHOM OLIEHKM B LIMBUIIMCTHYECKOU juteparype. Koc-
BEHHO COJIep’KaHUE€ JIaHHOTO MPHHIMIIA HAIIo CBOe oTpakeHue B Dene-
pasibHOM 3akoHe oT 21.07.2005 r. Nel15-®3 «O KOHIIECCHOHHBIX COTJIalle-
HUSIX® . [IynxT 1 cr. 20 1aHHOTO 3aKOHA 3aKpPEIUISET, YTO €CIU B TEUEHHE
CpOKa JIECTBHS KOHIIECCHOHHOIO COTJIAIIEHUs! 3aKOHOAATeNbCTBOM Poccuii-
ckori Deneparuu, 3aKOHOATENHCTBOM CyOBekTOB Poccuiickoit deneparum,
HOPMAaTHBHBIMHU [PAaBOBBIMU aKTaMH OPraHOB MECTHOTO CaMOYIPAaBIICHUS
YCTAHABJIMBAIOTCS HOPMBI, YXYAIIAOIIUE MTOJI0)KEHUE KOHIIECCHOHEPA TaKUM
o0pa3oM, YTO OH B 3HAYUTEIHHOW CTEMEHH JIUINAETCS TOrO, Ha YTO ObLI
BIIPABE PACCUUTHIBATH MPHU 3aKIIOUEHUH KOHIIECCHOHHOTO COTJIAIICHHS, CTO-
POHBI KOHIIECCHOHHOI'O COTJIAIIEHUS U3MEHSIOT YCJIOBUS 3TOTO COTJIAIICHUS
B LIEJISIX 00ecreueHusl UMYILIECTBEHHBIX NHTEPECOB KOHLIECCUOHEPA, CYIIECT-
BOBAaBIIIMX Ha JIEHb MOJIKCAHUS KOHIIECCHOHHOI'O COTJAlleHHs. AHaIOruy-
Has MO3WLHS MPEAYyCMOTPEHA 3aKOHOAATeNeM B CT. 9 DenepanbHOro 3aKoHa
ot 09.07.1999 r. Nel160-®3 (B pex. ot 26.06.2007 r.) «O6 MHOCTpaHHBIX WH-
BECTULIHAXY KOTOpasi HOCUT Ha3zBaHue «[apaHTHs OT HEOJIArompusITHOTO
M3MEHEHUS I MTHOCTPAHHOTO MHBECTOPA M KOMMEPYECKON OpraHU3aliu C

3 Cobpanue 3akoHonatenbctBa PD. — 2005. — Ne30 (u. 11). — Cr. 3126.
4 CobOpanue 3axonomatesbcTBa PD. — 1999, — Ne 28. — Cr. 3493.
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MHOCTPaHHBIMM HMHBECTULMAMH 3aKoHojaTenbcTBa Pocculickoin ®enepa-
uun». 13 comeprkaHus NaHHOM CTaTbU CIEAYET, YTO €CJIM BCTYNAKT B CHILY
HOBbIE (peliepabHble 3aKOHbI MU HMHBbIE HOPMATHUBHBIE IPaBOBbIE akThl Poc-
curicko denepauuu, U3MEHSIOIIME pPa3sMeEpbl BBO3HBIX TaMOKECHHBIX I10-
LUIUH (32 UCKJIIOYEHHEM TaMOKEHHBIX MOIUINH, BbI3BAHHBIX IMPUMEHEHUEM
Mep IO 3aluTe 3KOHOMHYECKMX uHTepecoB Pocculiickoit Penepauuu npu
OCYILIECTBICHUH BHEIIHEH TOPTOBIM TOBAaPAMU B COOTBETCTBUH C 3aKOHOA-
TenbcTBOM Poccuiickoit @eneparun), deaepanbHbBIX HAIOTOB (32 HUCKITIOYE-
HUEM aKI130B, HAJOra Ha J100aBJIEHHYIO0 CTOMMOCTh Ha TOBAphl, IPOU3BOIH-
Mble Ha Tepputopuun Poccuiickoil ®@enepanyiv) 1 B3HOCOB B TOCYJapCTBEH-
Hble BHEOMOKETHbIE (OHIBI (32 HCKIOYEHHUEM B3HOCOB B I[leHCHMOHHBIN
¢dona Poccwuiickoit denepannn), 1100 BHOCATCS B JeicTBYyOmuUe (henepainb-
HbIE 3aKOHBI U MHbIE HOPMaTUBHBIE NpaBOBbIE akThl Poccuiickoit denepannn
U3MEHEHHUS U JIONOJHEHMSI, KOTOPbIE MPUBOJAT K YBEJIUYEHUIO COBOKYIIHOM
HaJIOrOBOM Harpy3kH Ha JESTEIbHOCTb HHOCTPAHHOI'O MHBECTOPA U KOMMEP-
YeCKOW OpraHM3alii ¢ MHOCTPAHHBIMU MHBECTULIMSAMU M0 pealu3aluu Mpu-
OPUTETHBIX MHBECTUIIMOHHBIX IPOEKTOB OO YCTAHABIMBAIOT PEKUM 3ampe-
TOB M OIPaHWYEHUN B OTHOLIEHWH MHOCTPAHHBIX UHBECTULIMN B Poccuiickoin
@denepanyy N0 CPaBHEHUIO C COBOKYIIHOW HAJOTOBOW HArpy3KOM M pEXU-
MOM, JICHICTBOBABIIMMHU B COOTBETCTBHUH C (hefepabHBIMU 3aKOHAMHU U WHBI-
MU HOPMAaTMBHBIMHM IPaBOBBIMHM akTamu Poccuiickoii ®enepanuu Ha J€Hb
Havana (PUHAHCHPOBAHUS TPUOPUTETHOTO WHBECTHIIMOHHOTO TIPOEKTa 3a
CUeT MHOCTPAHHBIX MHBECTHLIMHA, TO Takue HOBBIC (eliepajbHbIC 3aKOHBI U
VHBIE HOPMaTUBHBIE ITpaBOBbIE akThl Poccuiickoil Penepannu, a TakxKe H3-
MEHEHHS U JIOTIOJIHEHUS, BHOCUMBIE B JIeWCTBYIONINE (pesiepaTbHbIe 3aKOHbI U
VHBIE HOPMAaTHBHBIE NIPaBOBBIE akThl Poccuiickon Penepannu, He TPUMEHS-
IOTCSl B TEUEHHUE ONpe/ieNIeHHbIX CpoKOB. [Ipn 3TOM CTaOMIIBHOCTD YCIOBUH U
pexuMa Il MHOCTPAaHHOTO HMHBECTOPA, OCYIIECTBIIAIOIIETO WHBECTHIMOH-
HBIM TIPOEKT, FapaHTUPYETCsS B TEUEHHE CPOKA OKYNAeMOCTH MHBECTULMOH-
HOTO MPOEKTa, HO He OoJiee ceMH JIET cO JHS Hayasla (MHAHCUPOBAHUS yKa-
3aHHOT'O IIPOEKTA 33 CUET HHOCTPAHHBIX NHBECTULIUH.

B teopuu mpaBa Takas OroBopka Mojy4yuia Ha3BaHHE CTaOMIM3allM-
OHHOM OroBOpKH. B OTedecTBEHHOM 3aKOHOAATENbCTBE CTAOMIM3AIMOHHAS
OrOBOpKa MOJIyunsa MPaBoOBOE 3aKperyieHue B cT. 9 OCHOB 3aKOHOIATENIbCTBA
00 uHoctpanHbiXx uHBecTUIMsAX B CCCP, mpunsateix BepxoBHbiM CoBeTom
CCCP 05 mromst 1991 roma’. Ona 3aKpeIusuIa JECATUIETHUN CPOK IIPUMEHE-
HUSl 3aKOHOJAATEIbCTBA, KOTOPOE AECHCTBOBAJIO HA MOMEHT OCYILIECTBIICHHUS
nHBecTHIMI. OHAKO CTaOMIM3AIIMOHHAs] OTOBOPKA HE PAaCIIPOCTPAHSIIaCh HA
M3MEHEHMs 3aKOHOATEeNbCTBA, Kacaroluecs: o0ecreyeHnss 000pPOHBI, HAIO-

® BeIOMOCTH Che3/1a HAPOIHBIX JemyTatoB u Bepxosroro Cosera CCCP. — 1991. — Ne 48. -
Cr. 1102.
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HaJIbHOM 0€30MacHOCTH M OOLIECTBEHHOIO MOPAIKA, HATIOTOOOI0KEHHUS,
KpenIuToB M (PMHAHCOB, OXpaHbl OKPYKAIOIIEW Cpeabl, HPABCTBEHHOCTH M
3JI0POBBSl HACEJIEHUS, a TAK)KE€ aHTUMOHOIMOJIBHOTO 3aKOHOAATEIhCTRA.

B 3axone PCOCP or 26 nrong 1991 r. Ne1488-1 «O0 MHBECTUIIMOH-
HOU NEITEILHOCTU B PCd)CP»G, npsiMasi CChIJIKA Ha CTAOMIIM3AIIMOHHYIO OTO-
BOpPKY oTcyTcTBOBaja. OHako u3 cojepxanus 4. 1 cr. 14 3akoHa cinenosa-
JI0, YTO TOCYJAapPCTBO T'apaHTHUPYET CTAOMIBHOCTH MpaB CyOBHEKTOB HHBECTH-
UOHHOU JesITeabHOCTH. [Ipr 3TOM CTaOMIIBHOCTD 3aKIIt0Yanach B TOM, UTO B
CIIy4asiX NMPUHSATHUS 3aKOHOJATENbHBIX aKTOB, MOJIOKEHHSI KOTOPBIX OrpaHu-
YUBAIOT NpaBa CyOBEKTOB WHBECTHIIMOHHOHN NESTEIHHOCTH, COOTBETCTBYIO-
1€ MOJOXKEHHS 3TUX aKTOB HE MOT'YT BBOJUTHCS B JACHCTBUE paHee, YeM de-
pe3 roJl ¢ MOMEHTAa UX OIyOJUKOBaHUS.

B nocnenyromem Yka3 Ilpesunenta PO ot 27 centsiops 1993 r. N
1466 «O COBEpLICHCTBOBAHWH PaGOTH ¢ WHOCTPAHHBIMH HHBECTHIIHSIMUY»
YCTaHOBWJI, YTO BHOBB M3/1aBaeMble HOPMATHUBHBIC aKThl, PETYIUPYIOLIUE yC-
noBusl (QYHKIMOHMpPOBaHHUS Ha Teppuropun Poccuiickoit ®denepanuu HHO-
CTPaHHBIX M COBMECTHBIX MPENNpPHUITHI, HE ICHCTBYIOT B T€UeHHUE 3 JIET B
OTHOLICHUHU TNPEANPUATHH, CYIIECTBYIOUIMX Ha MOMEHT BCTYIUICHUS B CHILY
9TUX aKTOB. J[aHHOE MOJIO’KEHUE HE PACIPOCTPAHSAETCS HA HOPMATHUBHbIE aK-
ThI, oOecrieunBarImue 0oyiee JLIOTHBIC YCIOBUS (DYHKIMOHUPOBAHUS HA
tepputopun Poccuiickoii ®denepaniii MHOCTPAHHBIX U COBMECTHBIX MpE-
IIPUATUH.

Crneuunduyeckuit TOaX0A K CTAOMIM3AIMOHHON OrOBOPKE COAECPHKUT-
cs B cT. 10 Cornamenun ctpan CHI™ ot 24.12.1993 roga «O coTpyaHuuecT-
BE B 00JACTH MHBECTHIMOHHON JCATCIBHOCTHY®, B KOTOpPOM yKa3bIBaeTcs,
YTO €CJIM U3MEHEHHs 3aKOHOJaTeNIbCTBA MOBJIEKIHN 3a COO0M yXyAllleHue yc-
JIOBUM JESTEIBHOCTH PaHEE CO3AHHBIX MPEINPUITHA Ha TEPPUTOPUM JaH-
HOT'0 TOCYJ]apCTBa, TO B TEUEHUE MOCIEAYIOUINX 5 JIET MPUMEHSIOTCS HOPMBI,
JIeMCTBOBABILIME HA MOMEHT PErHCTPALlMU 3TOro npennpuarus. Takum oOpa-
30M, naHHoe CornameHue npeaycMaTpuBaeT CTaOMIN3alMOHHYIO OTOBOPKY
TOJIBKO B OTHOIIEHUH HAallMOHAJIBHBIX MPEANPUATHN C NHOCTPAaHHBIMU MHBE-
CTULIMSIMHA, HO HE CAMUX MHBECTOPOB, U TOJIbKO B TeueHue 5 ner. Kpome To-
ro, CornameHnue 3amMuiaeT OT JIOOBIX H3MEHEHMH 3aKOHOJATEbCTBA,
YXYALIAIOUIUX [T0JIOKEHNE KOMIIAHUI ¢ MHOCTPAaHHBIMU MHBECTUIUSIMHU.

IIpesunuym Beicimiero ApOutpaxsoro Cyaa B HMH(GOpPMalMOHHOM
nuceMe oT 18.01.2001 N 58 «O030p mpakTuKu pazperieHus apOuTpaxHbIMU
CyJlaMH CIIOPOB, CBSI3aHHBIX C 3aLIUTON MHOCTPAHHBIX UHBECTOPOB) ’ yKazai,
YTO K MHOCTPAHHOMY MHBECTOPY MpPHUMEHSIETCS MPUHIUI 3alIUTHl OT YyXKe-

® Tam xe. — 1991. — Ne29. — Cr. 1005.

" Co6panue axroB [pesunenta u [Ipautenscrea PO, — 1993, — Ned0. — Cr. 3740.
8 BromieTeHh MeXIyHaPOIHBIX JOroBOPOB. — 1995, — Ned.

% Becruk Bricmero ApGutpasksoro Cyaa P®. — 2001, — Ne3.
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CTOYECHMS HALMOHAIBHOIO 3aKOHOAATEIbCTBA, PErYJIHMPYIOIIEr0 PEXUM HH-
BECTULIMI B TEUEHUE KOHKPETHOTI'O IEPUOJIA.

Takum 00pa3oM, CTaOMIIBHOCTb IPABOBOIO PErYIMPOBAHUS SBISIETCS
3a5oroM 3G (HEeKTHBHON NIEATEIHPHOCTH SKOHOMHUYECKH AKTHBHBIX CYOBEKTOB
rpaxaaHckoro npasa. [IpuBeneHHbIE IPUMEPBI CBUACTEILCTBYIOT O 3aKOHO-
JaTeIbHOM 3aKPEIJICHUH NPUHIMIA CTAOMIBHOCTH TPakJaHCKO-TIPABOBOTO
perynupoBanus. OZHAKO B IOIOHE 3a MHOCTPAHHBIM HMHBECTOPOM M HMHO-
CTpPaHHBIMM MHBECTHLMSIMU LIUBMWJIMNCTUYECKON HAYKE U 3aKOHOJATEINO Clle-
7oBajio Obl yIENUTh BHUMAaHUE I[TOBCEMECTHOMY BHEAPEHHIO U 3aKOHOZa-
TEJILHOMY 3aKpEIUICHUIO MPUHIMIA CTAOMIBHOCTH T'PakJaHCKO-TIPABOBOTO
peryaupoBaHus JJi BCEX CYOBEKTOB I'pa)aHCKOro IpaBa. 3alluiias mpasa
MHOCTPAHHOTO MHBECTOPA, 3aKOHOJATENIb CTABUT €r0 B IPUBHJIETMPOBAHHOE
II0JIO’KEHHUE, YTO SBJSETCS YIPO30H HUBEIMPOBAHMS IIPUHLUIIA IOPUANYECKO-
r'0 paBeHCTBa CYObEKTOB IPAyKAAHCKOTO MpaBa, MpeBpalias ero He 6ojuee ueM
B JICKJIapaLMIO, HE UMEIOIIYIO 1101 COOON peaNbHOro COoepKaHMs.

JpyruM HeMajoBa)KHbIM HPHUHILIMIIOM TPa)<JIaHCKOIO IpaBa, HE Ha-
HIEJIIMM Hay4yHOro OOOCHOBaHMsI B IIMBHJIMCTUYECKOM HayKe, SBIsSETCS
MIPUHLIMIT PEATbHOCTH OCYILECTBICHUSI CyOBEKTUBHBIX IIPaB, B TOM YUCIE B
IIPOLIECCE OCYILECTBICHHSI SdKOHOMUYECKOM NeATeIbHOCTH. JleknapupoBanue
TOW WJIM WHOW BO3MOXXHOCTH OCYIIECTBJICHHUSI CYOBEKTaMH CBOMX TpaB B Ha-
CTOsiIlIee BpeMsl HE OTBEYaeT CyIIecTBYOMUM peanusiM. CyObeKTUBHBIE ITpa-
Ba JIOJDKHBI OBITH OCHOBAHBI HA PEATBHOCTH, @ HE Ha JeKiIapupoBaHun. Bos-
HUKaeT BONPOC O (PAKTUUECKOM BO3MOXKHOCTH MCIIOJIb30BaHUS JIAHHOT'O
MPUHIIMIIA B TPAXKIAHCKOM IPaBe M €ro 3aKpeIuIeHUuH B JEHCTBYIOLIEM 3aKO-
HOJZIAaTENbCTBE C IIEJIBI0 CTUMYJIMPOBAHMSI SJKOHOMUKH U CO3JaHUS TapaHTHU
MIPaBOBOM 3alUIIEHHOCTH CyOBEKTOB MPEANPUHUMATEIbCKUX OTHOIICHUH.

PeanbHoCTb (OT mo3aHenaTuHCKOro realis — BemecTBeHHbI, 1eiCcTBH-
TEJIbHBIA) — CYIIECTBYIOLIEE B JACHCTBUTEIBHOCTU. TE€PMHUH «pEaibHOCTHY
MOJKET YIOTpeOIATHCS B IBYX CMbIciaX. Bo-nepBbIX, B cMbICie 00bEKTUBHON
pEaIbHOCTH, TO €CTh pacCMaTpUBATh MAaTEPHUIO B COBOKYIHOCTH Pa3IUYHbIX
e€ BUJIOB, IPOTHUBONOCTABIS MOCIEIHIO CYOBEKTUBHOW pealbHOCTH,
MIpeICTaBISIoNIeH co00i siBlIeHNEe co3HaHUs. Bo-BTOpBIX, peabHOCTh MOXKET
paccMaTpuBaThCs KaK BCE CYLIECTBYIOILEE, TO €CTh MAaTEpUAIbHBIA MUDP H
BCE €r0 UJeaJIbHbIE IPOAYKTHI. B 11000M ciydyan KpUTepueM peasbHOCTHU SB-
nsieTcs oOIIeCTBEHHAs PAKTUKA .

[Tpu 3TOM mpakTUKa (OT TPEUYECKOro JeATeNbHbINA, aKTUBHBIN) Tpe-
CTaBISIET COOOM JeATeNbHOCTh CYOBEKTa, COJIepKaHWe KOTOpoi o0pas3yroT
OCBOEHHE U MpeolOpa3zoBaHUe MIPUPOJHBIX U COLUANBHBIX 00BEKTOB. IMeHHO
MPAKTHKA - 3TO BCEOOIasi OCHOBA M JIBUXKYILAs CHJIA PA3BUTHS YEIOBEYECKO-

10w dunocodckuii SHIMKIIONEUYECKUi cioBapb. — M.: CoB. Junmkonenus, 1983. — C.
572.
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ro obmiectBa u co3HaHus. OOIIEeCTBEHHAs TPAKTHKA, KOTOpasi SIBISIETCSA KpU-
TEPUEM pEaTbHOCTH, HAXOJIUTCS B HEPA3PbIBHOM CBS3U C IO3HABATEIILHOU
JIEATEIbHOCTBIO Cy6”beKTOBll.

B 3akoHOmarenscTBE OTCYTCTBYET OIpEACiiCHHe pealbHOCTH. Bmecte
C TEM HEKOTOPBIE 3aKOHOJIATEIbHBIE AKTHI MIPSMO YKA3bIBAIOT HA €€ CYLIECT-
BoBaHue. Tak, B yactHoctH, Denepanbubiii 3akoH oT 30.12.2004 roga «O
JKUJTUITHBIX KoonepaTI/IBaX»12 BBOJIUT MOHATHE «peajlbHasi yrpo3a IpaBaM U
3aKOHHBIM UHTEpECcaM YICHOB Koomepatusa» (1. 2 cT. 52).

Konekc kopnopatusHoro nosenenus ot 05.04.2002 roma, pekoMeH-
JIOBaHHBIN pacniopstkeHreM DenepabHON KOMHCCUU TI0 PBIHKY [EHHBIX Oy-
max ot 04.04.2002 rona N9421/pl , BIL. | rmaBel 1 copepXuT peKOMEHAAIHIO,
B COOTBETCTBUHM C KOTOPOW MpPAaKTHKAa KOPHOPATUBHOI'O MOBEACHUS IODKHA
obOecrieunBaTh akIMOHEPAaM pEATbHYI0 BO3MOXKHOCTH OCYIIECTBISITH CBOU
1paBa, CBsA3aHHBIC C Y4aCTHEM B OOIIECTBE.

PeanbHOCTH B rpakIaHCKOM NpaB€ OTHOCUTCS K OCYILECTBIICHHUIO,
3aIIUTE W OXpaHE CYOBCKTHBHBIX TPAKIAHCKUX IPaB, TO €CTh UCXOIHUT U3
3HAYUMOCTHU JIMYHOCTHU W HANPaBIEHHOCTU T'Pa)<IaHCKOTo Mpasa Ha (popmu-
pOBaHHE TAaKOT'O MPABOBOTO PEXHMMa, KOTOPBIM Obl 0OecreyrBai coluain3a-
[IMIO U TYMaHU3alMIO [IPaBa, a TakKe 0alaHC YaCTHOTO U MyOJIMYHOTO HaYal,
HEOOXOAUMBIA [Tt oOecriedeHus: 3(p(PEeKTUBHOCTH MPABOBOTO PETyIHPOBa-
HUSL.

B koHTEeKCTE B3aUMOJICHCTBHUS YaCTHOTO W MMYOJIMYHOTO B cdepe rpa-
JKIAHCKO-TIPABOBOTO PETYIUPOBAHUS OOBEKTHBHBIM BKIIIOUEHHE B CHUCTEMY
OCHOBHBIX Hayajl TPUHIIMIA COPAa3MEPHOCTU OTPAHUYEHUS CYOBEKTHBHBIX
TpaXIAHCKHUX MpaB U 3aKOHHBIX MHTEPECOB, a TAK)Ke MPUHIINUIA 00eCTIeYeHHUSI
OaslaHca JIMYHBIX, OOIIECTBEHHBIX M MYOJUYHBIX UHTEpecoB. X nMmnemen-
Talusi B CHCTEMY OCHOBHBIX Hadall TIO3BOJUT OOECIeYuTh cOATaHCUPOBAThH
YaCTHOTO M MyOIMYHOTO B chepe rpaxJTaHCKO-TIPABOBOTO PEryIUPOBAHUS.

Takum 00pa3om, CyIIECTBEHHOE MO3UTHBHOE BIMSHUE HAa pPa3BUTHE
HSKOHOMHUKH MOXKET OKa3aTh 3aKOHOJIATEIbHOE 3aKPETVICHHE HOBBIX MPHUHIU-
MOB TPAXKIAHCKOTO TMpaBa: CTAOMIBHOCTH U PEATbHOCTH OCYIIECTBICHUS
CyOBEKTHUBHBIX TPAXTAHCKUX TPaB U 3aKOHHBIX MHTEPECOB, COPA3MEPHOCTH
OTpaHHYEHUs CYOBEKTHBHBIX TPaXTAHCKHX TpaB, obecreueHUs OanaHca
JUYHBIX, OOIIECTBEHHBIX U MyOJUYHBIX HHTEPECOB B IPAKIAHCKUX MPABOOT-
HOILICHHSI.

" Tam sxe. — C. 522.
'2 Cobpanne 3akonoatensctBa PO. — 2005, — Nel (wacts 1). — Cr. 41.
 Becrank OKI[B Poccun. — 2002, — Ned.
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