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KOHCTUTYHUHUOHHBIE OCHOBBI CUCTEMBbI
I'PAXKIJAHCKOI'O ITPABA

B.B. Bacuanen

TBepckoii rocy1apcTBEHHBIN YHUBEPCUTET

PaccmarpuBarotrca akTyanbHble Bompochl BiausHUS Konctutynuum P® Ha
pa3BUTHE CHCTEMBl TPaXJTaHCKOTO TMpaBa. Ha oOCHOBe wucCleOBaHUS
KOHCTUTYIIHOHHBIX TIOJIOKEHUH JeNaeTcs BBIBOZ, YTO KOHCTUTYIIHOHHBIE
OCHOBBl OKa3bIBalOT CYILIECTBEHHOE BIUSHUE HA TPEAMET U METOJ
TPaXTAHCKO-TIPABOBOTO PETYITUPOBAHUH, KOTOPBIE SIBITIOTCS OCHOBHBIMHU
CUCTEMOO0OPa3yIIMUMHU (PaKTOPaMH OTPACIH TPAXKJAHCKOTO MIpaBa.
Knrouegvie cnosa: Koncmumyyus P®, xoncmumyyuonnvle npunyunbl,
npeomem 2padcOaHCKo20 Npasd, Memoo 2epanicOancko20 npasa, cucmema
2PAdCOaHCKo20 npasa.

[Tonutnyeckue U HKOHOMUYECKUE MPeoOpa3zoBaHUs, MPOU3OLIEAIINE
B Poccuiickoit ®enepanun B 90-x rogax XX Beka, Jajid UMIIYJIbC Pa3BUTHIO
rpaxkaaHckoro mpapa. KatamuzaropoM »sTux mpeoOpa3oBaHUll cienyer
npu3HaTh npuHatue 12 nexadbps 1993 roma Koncruryuuu PO, HOpMBI
KOTOpBIM 3aJI0KWIM  (PyHZAaMEHT [UIsl JajbHEHIIEero MOCTYNaTelbHOIo
Pa3BUTHS YaCTHOIO MPaBa.

HccnenoBanne cucteMbl TpakJaHCKOTO IpaBa C TOYKU 3PEHUS
KOHCTUTYLIMOHHBIX OCHOB — 3TO BayKHas 3a/ladya COBPEMEHHOW IIUBUIIMCTUKH.
HampaBnenus 3Toro wuccinefaoBaHus JODKHBI OBITh COCPEAOTOYEHBI Ha
QHIN3€ KOHCTUTYLIMOHHBIX OCHOB IIpeIME€Ta M MeEToJa TIpPaKIaHCKO-
IIPABOBOI'0 PETYIUPOBaHMs, KaK (paKTOpOB, OOYCIOBIMBAIOIINX E€IUHCTBO U
LEJIOCTHOCTh ~ TPAXKIAHCKOTO  IpaBa  —  BAXHEWIINX  OTPaCiIEBbIX
CHUCTEMOO0OPa3yIOIINUX (bakTopoB. KoncrurymnmonHsie TTOJIOKEHUS
ONPEACIAIOT BEKTOP NAJIbHEHMILEro pa3BUTUS W MOJEPHU3ALMH CUCTEMBI
rpaXXAAHCKOTO  IpaBa, JOKa3bIBas IMPOIECC KOHCTUTYLHOHAJIN3ALUU
IPaXKAaHCKOTO MpaBa.

Oco0oe 3HaueHHWe [UIsI CHCTEMbl TpPaXKJaHCKOIO TIpaBa HMEET
conepxkanue cT. 35 Koncturynum P®, cornacHo KOTOpoW NpaBO 4acTHOU
COOCTBEHHOCTH OXpaHsSeTCSd 3aKOHOM U KaXJAOMy IPEIOCTaBICHO IPaBO
UMETh HMMYILECTBO B COOCTBEHHOCTH, BJaJ€Th, IOJb30BAThCI U
pacrnopspKaTbCs UM KaK €IMHOJINYHO, TaK M COBMECTHO C JIPYTMMH JIMIIAMHU.
OO6menpaBoBas 3HAYMMOCTh 3TOTO0 KOHCTUTYLMOHHOTO NMpHHIMIA OeclieHHa
JUIsL BCE TTPaBOBOW CUCTEMBI, HO JJISI CUCTEMBI TPAKIAHCKOIO MpaBa — 3TO
XKHU3HEHHO HeoOxoaumoe Hadano. [lo cBoeil CyTH, 3TO KOHCTUTYIMOHHOE
MOJIO)KEHNWE CTAHOBUTCS OTHPABHOM TOYKOM Ui OINpeAeseHus INpeaMera
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IpaXJaHCKO-TIPAaBOBOI'O  PEryJIMPOBAaHUS — OTHOILEHHWH, CBS3aHHBIX C
COOCTBEHHOCTBIO, KOTOPHIE MOTYT OBITh PACCMOTPEHBI KaK B CTAaTHKE, TaK U B
nuHaMmuke. lluBuiMcTuyeckas — JOKTpUHA  TPaJULMOHHO  000co0ssier
UMYILECTBEHHbIE  OTHOIIEHHSA, KaK BaXHEHMIIyl0 4YacTh MpeaMeTa
IpakJaHCKO-TIPaBOBOI'O  PEryiIupoBaHus. KOHCTUTYyLIMOHHbBIE IpU3HAHUA
4acTHOW COOCTBEHHOCTH M MHOT000pa3usi popM COOCTBEHHOCTH HA MOMEHT
npuHATUS OCHOBHOI'O 3aKOHA CTaJI0 IPOTPECCUBHBIM I1aroM, MPU3BaHHBIM
CO3J1aTh MPENNOCBUIKMA TpaHc(hOpMary TIpa)XIaHCKOTO MpaBa, MPUAAHUS
HOpMaM TIpaXJIAaHCKOro IpaBa 0cOo00M JKU3HEHHOH 3HAYUMOCTH U
IIOCTETIEHHOI'0 IEpPeX0/a OT KOMAHJHO-aIMUHUCTPAaTUBHON SKOHOMHUKH K
PBIHOYHBIM MEXaHU3MaM XO34HCTBOBaHUA. OJTa Ielb ObUIa OTYACTH
nocturayra: B Poccuiickon @enepanuyd  MOSBUICA KIACC  YAaCTHBIX
COOCTBEHHHUKOB, €KEJIHEBHO COBEpPLIAIOTCA JECATKH ThICSY IPaXkJIaHCKO-
MPaBOBBIX CJEJIOK, COOCTBEHHOCTh IpeBpaTWiach B oOcs3aeMoe Oyaro u
LIEHHOCTb — O0BEKT ToBapooOMeHa. Pa3Butume uWHCTUTYTA YacTHOU
COOCTBEHHOCTH TMOBIICKJIO 32 COOOH aKTUBHOE Pa3BUTHE BEIHOTO MpaBa, KaK
OJTHOW M3 OCHOBHBIX MOAOTpaciieil rpaxaaHcKoro npasa. KoHcTUTylIMOHHOE
MIOJIO’KEHHE O BJIaJICHUH, I10JIb30BAaHUH M PACHIOPSKEHUH COOCTBEHHOCTBIO, a
TaKK€ INPEJOCTAaBIEHUE CO CTOPOHBI  rOCyJapcTBa TrapaHTHUH O
HEIOMYCTUMOCTH NPOU3BOJIBHOTO JIMLIEHUsI COOCTBEHHOCTH MPUAAJI0 BIACTU
coOcTBeHHUKa aOCOMIOTHBINA Xapakrep. 3akperuienue B Koncturynuum PO
[IPAaBOMOYMSI PACHOPSDKEHHUs] NPUAATIO IMO3UTUBHBIM MMITYJIbC Pa3BUTHUIO
obsi3arenscTBeHHOrO TpaBa. [IyHKT 1 cT. 44 rapaHTHpyeT KaxaoMy cBOOOIY
JUTEPATYpHOr0, XYyIO0KECTBEHHOIO, HAYYHOIO, TEXHHYECKOTO M JPYTUX
BUJIOB TBOpPYECTBA, NPENOAaBaHMs, O00O3HAuas 3Ty COBOKYIIHOCTb, Kak
UHTEJUIEKTYaJbHYI0O COOCTBEHHOCTh. biaromaps sToMy B cuUcTeMe
IpaXJIaHCKOrO0 IIpaBa CTajla pa3BUBATbCS HOBas MOJAOTpacip — IPaBo
MHTEJUIEKTYaJIbHON COOCTBEHHOCTH.

B mynkTe 1 cr. 34 'K P® 3akoHomaTens 3akpenui MPUHITAIT CBOOOTBI
IIPEANPUHUMATEIBCKON eATenbHOCTU. CyIIHOCTh 3TOrO NMPHHIMIIA HaluIa
cBo€ otpaxenue B cT. 23 'K P®, npenycmarpuBaromieil npaBo rpaxaaHuHa
3aHUMAaTbCA MPEANPUHUMATEIBCKON JIeTebHOCThI0. PosoBas 0OIIHOCTH
MIPaBOBBIX HOPM, PETYIUPYIOUIUX MPEeINPUHUMATEIbCKYIO JESTENbHOCTD,
SBWJIACh NPUYMHOW BO3HMKHOBEHMS W Pa3BUTUSA NPEINPUHUMATEIBCKOTO
mpaBa Kak IOAOTpAaciAd TpaxJIaHCKoro mpasa. IIpoBosrmameHHoe
Konctutynuein P® mnpaBo Ha mNpeanpHHUMATENBCKYIO JAESITEIBHOCTD,
MIOMUMO  HEMOCPEACTBEHHOIO  y4yacTHsl TIpakJaHMHAa B  KadyecTBe
OpeanpuHUMaTeIss B  XO3MHCTBEHHOM 000poTe, MO3BOJMIO  CO37aTh
MEXaHH3M OIOCPEIOBAaHHOTO YYacTHsl, MyTEM CO3/1aHus IOPUINYECKUX JIHIL U
NpUOOpETeHUsT aKLWi, y4yacTBYsl B pe3yJIbTaTe 3TOT0 B UX JESITEIbHOCTH.
OOmupHasi COBOKYITHOCTb IIPABOBBIX HOPM, pETJIAMEHTUpPYIOLIAs 3TU
OTHOIIEHMs, oOpa3yeT emé OJHYy I0J0Tpacib TIPaXJAHCKOrO IpaBa —
KOPIOpaTUBHOE MPaBo.
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Ucxonsa u3 conepxkanus n. 1 ct. 23 Koncruryuuu PO cnenyert, 4to
KaX/Iblii UMEET MPAaBO HA HEMPUKOCHOBEHHOCTh YAaCTHOW >KU3HM, JUYHYIO U
CEeMEiHyl0 TailHy, 3alluTy 4YecTd M Jo0poro uMeHH. JluuyHble
HEUMYILIECTBEHHbIE OTHOLLICHUSI B CEMbE, YAaCTHAS KU3Hb I'PAKIAHUHA, YECTh
U 100poe MMs OKa3ajiCh BOBJICUEHHBIMHU B c(epy IpakIaHCKO-IIPAaBOBOTO
perynupoBanus. OJHAKO MMYIIECTBEHHbIE OTHOILICHUS B  MpeaMeETe
FPAXKJIAHCKOTO IPaBa MMEIOT NEPBOCTEIIEHHOE 3HAY€HHE. bbuias CylmHOCTh
CEMbHU, Kak HUCKIIIOUMTEIILHO COIMAJILHOM STUCHKH o011recTBa,
TpaHcGOpMHUpPOBaIACh. PeiHOUHBIE OTHOLLIEHNUS, BO3pAaCTaOIINE
MaTepHajbHbIe TOTPEOHOCTH CEMBbU MO3BOJIIOT KOHCTATUPOBATH, YTO CEMBbS
CTajla TIePBUYHBIM OOIIECTBEHHBIM MEXaHHU3MOM, KOTOPBIH OCHOBaH Ha
YIOBJIETBOPEHUH TJIABHBIM 00pa3oM HMYIIECTBEHHBIX MOTPEOHOCTEH
MHIUBUYyMOB. CeMelHOe MpaBo, pEryaupyrollee HMYIIECTBEHHbIE U
JIMYHBIE HEMMYILIECTBEHHbIC OTHOIIEHUS B CEMbE, B COBPEMEHHOW CHUCTEME
1paBa SIBJISIETCA HE Y€M MHBIM, KaK MOAO0TPAC/IbO TPaXAaHCKOIO npaBal. "3
ATOTO CJIEIYET, YTO KOHCTUTYLIMOHHBIE OCHOBBI AKTUBHO BJIUSIOT HA MPEIMET
TPaKIaHCKOTO IIPaBOBOI'O pEryIupOBaHMUS. Jto M103BOJISIET
muddepeHIIMPOBaTh COBOKYMHOCTh TPa)JIaHCKO-IIPABOBBIX HOPM Ha CEMb
IIOAPACIEN TPaXKIAHCKOIO IPaBa: BEUIHOE MPABO, IIPAaBO MHTEIUIEKTYaJIbHON
COOCTBEHHOCTH, 00s3aTEIILCTBEHHOE MPaBO, MPEANPUHUMATENHCKOE IMPaBo,
KOpPIIOPAaTUBHOE IIPaBO, HACJIEICTBEHHOE IIPAaBO U CEMEMHOE IPaBO.

OgauM W3 BaXHEHIIMX  SIBJIETCA  BONPOC O  BIUSHUHU
KOHCTUTYLIMOHHBIX  TIOJIO)KEHHMH  HAa  METOJ  TI'PaKJaHCKO-IIPABOBOrO
peryiupoBaHus. Takue OCHOBBI COCPEIOTOYEHBI MPEXKAE BCEro B
KOHCTUTYIMOHHBIX npuHiunax. Hopmer Konctutynmm  Poccuiickoit
Oenepanyn, o0janas NPSAMBIM JEHCTBUEM, IO CBOEH CyTH SBISIOTCSA
BOKHEHIIEH MPEANOChUIKOW JJIsI TO3HAHUS CYIIHOCTH TI'PaKJaHCKO-
MPaBOBOTO  METO/JAa  PEryJIHpOBaHUS  OOIIECTBEHHBIX  OTHOIICHHIA.
TpaguuMOHHO B TPaXJIAaHCKOM IIpaB€ K CYIIHOCTHBIM XapaKTEPUCTHKaAM
METOJla TPaKJAHCKO-IIPABOBOI'O PEryJIMPOBAHUS OTHOCAT IOPUIAYECKOE
paBeHcTBO U (WMim) aucno3utuBHOCTh. IlyHkT 1 cr. 19 Koncturynuu PO
IpeayCMaTpUBacT NPUHIMUII PaBEHCTBA BCEX NEPE] 3aKOHOM U CYAOM U
BO3JIaraeT Ha ToCyJapcTBO OOA3aHHOCTh MO TapaHTHPOBAHHOMY JEHCTBUIO
sToro mpuHiuna. [lo cBoell CyTu NaHHBIM NPUHIUMI BOIUIOMIAET B cebe
OpraHNYECKOE COEAVMHEHUE MAaTEPUAIBHBIX U MPOLECCYATBHBIX Hayall CBOETO
HOPMaTHUBHO-IIPAaBOBOIO COI[ep)KaHI/ISIZ. B rpaxpmanckoM mpaBe 3TOT
KOHCTUTYIIMOHHBIA MPUHIMI HAXOAUT JIyAIHMCTUYECKOE JIOTHYECKOE
npoaonkeHue. Bo-nepsbix, B coorBercTBuu ¢ 1. 1 ¢T. 1 'K P® rpaxkganckoe
3aKOHOJIaTEJIbCTBO OCHOBBIBAETCS Ha IPU3HAHUM PABEHCTBA YYAaCTHHUKOB

1 06 sTom noapobuee cM.: Bacunse B.B. K Bonpocy o mecte cemeiiHoro mpasa B cucreme
poccuiickoro mnpasa // 3akoH u npaso. —2010. Ne 12. C. 75-77.

2 Cw: Bonnaps H.C. Bracte 1 cB000a Ha BecaX KOHCTUTYIIMOHHOTO IPAaBOCY IS 3alIUTa
npaB yenoBeka Koncruryrmonusm Cynom Poccuiickoit @enepannu. — M., 2005. C. 270.
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pErylIUpyeMbIX KM OTHOIICHHUH. BoO-BTOPBIX, HOPMBI T'PaKJAHCKOTO
3aKOHOJATEIbCTBA MIPEIOCTABIISIOT paBHYIO 3aLUTY YaCcTHOM,
rocy/1apCTBEHHONW MYHUIIUIIAIBLHONU U HHBIM (hOpMaM COOCTBEHHOCTH.

B cr. 8 Koncrurynuu PO 3akperuisercs BakHeiIas OCHOBa
IpaXJaHCKOro 000poTa — €AMHCTBO OSKOHOMHMYECKOTO IPOCTPAHCTBA,
CBOOOJHOE TMEpeMEelIeHHe TOBapoOB, YCIAYr W (PMHAHCOBBIX CPEJCTB,
MOAJEP)KKa KOHKYPEHIIMH, CBOOOJA SKOHOMHUYECKOW [eATeIbHOCTH. ITa
OCHOBA OKa3bIBAET CYIIECTBEHHOE BIIMSHUE Ha (POPMHPOBAHUE MPUHIIUIIOB
rpaxxaanckoro npasa. I[IyHkT 3 cr. 1 'K P® B kauecTBe Takoro mpuHIUIIA
IpeaycMaTpuBaeT CBOOOJHOE IEpeMEelIeHHe TOBapoB, pPadoOT, yciayr u
(hMHAHCOBBIX CPEJICTB HA Bee Tepputopun Poccutickoii deneparuu.

Oco0y10 3HAaYUMOCTh B COBPEMEHHOM MHUpE MpHOOpeTaeT mpobdiema
3moynorpebneHusi mpaBoM. B o0mieM Buae NPUHIUI HEAOMYCTUMOCTHU
3JI0yNOTpeOIeHusT paBoM Hamén oTpaxkenue B 1. 3 cr. 17 Koncturyuuun
P®, B COOTBETCTBUM C KOTOPHIM OCYIIECTBIEHUE MPaB M CBOOO YEIOBEKa U
rpaX<IaHWHA HE JIOJDKHO HapyllaTh IpaBa U cBOOOAb! Apyrux jul. [IyHkT 2
ct. 34 Koucturynmuu PO, mnocrnenoBareabHO MpOJOSKas — OOIIYIO
KOHCTUTYIIUOHHYIO OCHOBY HEIOMYCTUMOCTU 3JIOYIOTPEONICHUsI MPABOM,
yKa3blBa€T  HA  HEAONYCTUMOCTb  DKOHOMHYECKOW  JIEATENbHOCTH,
HAMpaBJIEHHOW Ha MOHOIOJM3AIMI0 U HEAOOPOCOBECTHYIO KOHKYPEHIIHIO.
Otun KOHCTUTYLIMOHHBIE NOJIO)KEHUSI  SBIIAIOTCA TpeOOBaHUSAMH
MPUHIMIIUATIBHOTO XapaKkTepa, KOHKPETU3UPYEMBIMH 3aKOHOJAaTelleM Ha
YPOBHE OTpAacieBBIX INPUHIMIOB . Takas KOHKPETH3AIHs HAXOIHUT CBOS
orpaxkenue 1. 1 cr. 10 I'K P®, npenycmarpuBas HEZOIyCTUMOCTb ACHCTBUN
rpaXx/aaH ¥ IOPUANYECKUX JIUL], OCYIIECTBISEMbIX C HAMEPEHHUEM NPUUUHUTD
BpeJl IpyroMy JIMIly, a TaKkKe 3J10yNnoTpediaeHrne nNpaBoM B UHBIX (hopMmax, B
TOM YHCJIE€ HCIOJIb30BaHUE TPAXKJAHCKUX IpaB B LEISIX OrpaHUYECHUS
KOHKYPEHIIUHU U 3JI0YIOTpeOsIeHue JOMUHUPYIOIINUM TOJI0KEHUEM Ha PhIHKE.

[ToMrMO TPUHLKIIOB, KOTOPbIE HAIIM OTPa)k€HUE HETOCPEICTBEHHO
B Koncrurynuu P®, Henb3s 3a0piBaTh U 00 MHBIX MPUHIIUIIAX, SBISIOIIUXCS
0a30BBIMU ISl WCCJIENOBAaHUS CHUCTEMBbl TPaXJIAHCKOro TMpaBa. Takue
IIPUHLMIIBI HAIUIM NPSIMOE WIM KOCBEHHOE 3aKpEIUICHHE B PEIIECHUAX
Koncturymmonnoro Cyna P®. K HuUM 0THOCATCS: MPUHIIMIT CTIPABEITTUBOCTH,
INPUHIUI COPa3MEPHOCTH (MPONMOPLUOHATIBHOCTH) M CcOAJlaHCUPOBAHHOCTHU
IpU  OrpaHUYEHUM CYOBEKTUBHBIX TMpaB, MPUHIMI  HOPUANYECKOU
0e30MmacHOCTH (FOPUANIECKOM onpeneneHHocm)4.

Bce BhllleHa3BaHHbIE MPHUHLMIBI HMEIOT BakKHOE, HEOLIEHUMOE
3HAUEHUE Ui NPABUJIBHOIO MOHUMAHMUS CYIIHOCTH METOJA TIPakJaHCKO-
MIPaBOBOIO PETYJINPOBAHMUS.

¥ Cm.: Kpyce B.J. 3noynorpe6ienne npaBom: yueb. mocoGue. M., 2010. C. 68.

* Cm.: Tamxues A, KoHcTUTyIMOHHBIE NPUHIUNBI PHIHOYHOM 3KOHOMUKHU: Pa3Burue
OCHOB TrpaxjaaHckoro mpaBa B pemeHuax KoncrurynuuonHoro Cyna Poccuiickoit
Deneparun. M., 2002. C. 63-106.
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Takum 00pa3oM, KOHCTHUTYLIIMOHHBIE OCHOBBI — OTO OPHUEHTUD IS
JNAJbHEUIIErO0 PpPa3BUTHS CHCTEMBI TPAXIAHCKOILO IpaBa M CHCTEMBI
Ipa’kIaHCKOI'0 3aKOHOJATEILCTBA.
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In article topical issues of influence of the Constitution of the Russian
Federation on development of civil law are considered. On the basis of
research of the constitutional provisions the conclusion is drawn that the
constitutional bases make essential impact on a subject and a method civil-law
regulation which are the major backbone factors of branch of civil law.
Keywords: Constitution of the Russian Federation, constitutional principles,
subject of civil law, method of civil law, system of civil law.
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