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SAIUTA UCKIIOYUTEJIBHOI'O ITPABA HA CEKPET
ITPOU3BOJCTBA (HOY-XAY)

E.B. Ko3bipeBa

OBI'OY BO «TBepckoii rocy1apCTBEHHBI YHUBEPCUTET

CraThsl MOCBSIEHA BOIIPOCAM 3alUTHI HCKIIOYUTEIBHOTO IpaBa Ha CEKPET MPOHU3-
BOJICTBa, KOTOPbIE HE peaJIn3yI0TCA B IIOJHOI Mepe Ha MpaKTHKe.

Knrwouegvie cnosa: cexpem npousgoocmed, UCKIIOUUMENbHOE NPABO, 3AWUMa UCKIIO-
YUMENbHO20 NPABa, CHOCOObL 3aWUMbl UCKTIOYUMENbHBIX NPAB, CaMO3AUUMA.

Bomnpocsl 3amuThl rpakJaHCKUX IIPaB BCEerAa ObUIM M OCTArOTCs B LIEH-
Tpe BHUMaHU HUBWIKCTOB. C npuHsatuem uyerBepToi yactu 'K PD nannbie
BOIPOCHI NMPHOOPETAIOT OCTPOTY, YTO BBI3BAHO 3HAYMMOCTHIO pE3yJbTaTOB
MHTEJJIEKTYaJIbHOU NI€ATEIbHOCTU B YCJIOBUSAX MOJEPHU3ALUU SKOHOMHUKH.
Cpenu pe3ynbTaTOB MHTEIUIEKTYaJIBHON JEATEIBHOCTH BaXKHasl POjib OTBO-
JIUTCSI CEKPETY MPOU3BOJICTBA (HOY-Xay), KOTOPBIN BIEPBHIE HAIEN CBOE 3a-
KpEIJIEHUE KaK MHCTUTYT IPaKJIaHCKOro npasa B uerBepToil uactu 'K PO.

Cexper mpou3BOACTBA (HOY-Xay) 3aKOHOJATEIh OTHEC K pe3yiabTaTaM
UHTEJUIEKTYaJbHOHN nestenbHocTH (cT. 1225 T'K P®), 3akpenuB 3a HUM HC-
KIIIOYUTENIbHOE IPaBO, KOTOPOE 3aKJIIOYAeTCsl B BOZMOXKHOCTH €ro obsaja-
TeJI MCIOJIb30BaTh JIIOOBIM HE MPOTHBOPEYAIIUM 3aKOHY CIOCOOOM, B TOM
YHClie IPU U3TOTOBJICHNHU W3JIEINH U peanu3alii 3JKOHOMUYECKUX U OpraHu-
3allMOHHBIX PELIeHMH, a TaKkke pacrnopskarbes UM (cT. 1466 'K P®D). Otme-
THUM, YTO B 3apyO0e€XHOM 3aKOHOJATEIbCTBE 3a CEKPETOM ITPOM3BOJICTBA HE
MPH3HACTCS HUKAKOrO HCKIIOYHTENHHOTO [IpaBa .

Crnenunduka UCKIIOUUTELHOTO TIpaBa Ha CEKPET MPOU3BOJCTBA B POC-
CUICKOM 3aKOHOJATEJbCTBE 3aKIKYAECTCS B TOM, 4YTO OHO HE OIPaHUYECHO
CPOKOM JIeHCTBUS M 00JIajaTh UM MOXET HECKOJBKO JIUI[ OJHOBPEMEHHO
npu yciaoBuu ux godpocoBectHoctu (cT. 1467 I'K P®). Kpome Toro, uc-
KIIFOUUTENIbHOE IPaBO Ha CEKPET MPOU3BOJICTBA ACHCTBYET JI0 TEX OP, MOKa
coxpaHsieTcs KOH(MICHIMATbHOCTh CBEJIEHHH, COCTaBISIOIIUX €ro Cojaep-
KaHue. Takoe MOJIOKEHNE 3aKOHA CO3JAeT ONpEIEIIEHHbIE IPEUMYIEeCTBa
[I0 CPAaBHEHUIO C JIPYTMMH pe3yJIbTaTaMU MHTEIUIEKTYaJIbHON AESTEIbHOCTU

Lo I'paxknaHckoe 1 TOproBoe Npaso 3apyOekHbIX cTpaH. B 2 1./ nox pen. E.A. Bacuise-
Ba, A.C. Komapora. M., 2008. T. 2. C. 498.
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U OJHOBPEMEHHO TpeOyeT MPHUHATHS HaJICKALNIMX Mep MO0 00ecredyeHUIo
KOH(UIEHIIMATBHOCTU CBEICHHM, COCTaBISIOIIUX CEKpPeT MPOU3BOJICTBA
(HOy-xay), MOCKOJIbKY MPUCYTCTBYET PUCK MX yTpaThl. A  cI€J0BaTeNbHO,
BOIPOCHI 3aIIUTHI UCKIIOYUTEIHLHOTO MpaBa Ha CEKPET IMPOU3BOJCTBA (HOY-
xay) TpeOYIOT MPHUCTATHFHOTO BHUMAHUS CO CTOPOHBI UCCIICIOBATEICH.

K coxanenuto, B yerBepToil yactu I'paxkanckoro kojekca PO He pac-
KPBIBAIOTCS OCOOCHHOCTH 3aIIMUTHI MCKIIOYUTEIBHOTO IIpaBa Ha CEKPETHI
npou3BoacTBa. PenepanbHbIM 3aKOHOM «O BHECEHMM M3MEHEHHMI B 4acTH
IIEPBYIO, BTOPYIO U 4eTBepTyro I'paxknanckoro xoxekca Poccuiickon dene-
pauuy W OTHENbHBbIE 3aKOHOAATeNbHbIe aKThl Poccuiickoin denepauum» ot
12 mapta 2014 r.% 3aKoHOaTENb YTOUYHUJI IOHATUE CEKpPEeTa IIPOU3BOJCTBA B
cT. 1465 TK P®, HO mo-mpekHeMy OCTaBHIJI 0€3 BHUMaHUsI BOIPOCHI 3aIUTHI
UCKJIIOYUTENIBHOTO TPaBa, YTO CO3JAEeT MpoOJeMbl, Kak B TEOpUH, TaK U B
npaktuke. OTMeTuM, 4TO CyneOHasl MpakTUKa IO JAHHOW KaTeropuH el
TOJIbKO HAUMHAET CKJIA/bIBATHCS U HE MO3BOJISIET YCTPAaHUTh IPOOEIbl B IEH-
CTBYIOLIEM 3aKOHOJIATEIbCTBE, YTO B LIEJIOM HEraTHMBHO OTPAXXaeTcsl Ha pas-
BUTHU JAHHOTO MHCTUTYTA IPAXKAAHCKOTO IIpaBa.

Anamuz n. 1 ct. 1472 T'K PO, nocBsieHHON OTBETCTBEHHOCTH 3a Ha-
pPYLIEHUS] MCKJIIOUUTEIBHOIO IIPaBa Ha CEKPET MPOM3BOACTBA, I103BOJSET
BBISIBUTH OCOOEGHHOCTH TPa)kIaHCKO-TIPaBOBOM  3amuThl. [ 'paxmaHcko-
[IpaBOBasi OTBETCTBEHHOCTh HACTYIAET 3a HENPaBOMEPHOE IOJyYeHHUE CBe-
JICHUH, COCTaBIIAIONINX CEKPET MPOU3BOJICTBA (HOY-Xay), 3a UX pa3rialleHue
WM WCIOJB30BAHME ATUX CBeleHUU. [Ipu 3TOM 3akoHOIATENbs Ha3bpIBAECT
TOJIKO OJMH CHOCOO 3aIllUThl MCKIIOYUTEIBHOTO MpaBa Ha CEKPET MpOU3-
BOJICTBA — BO3MEIIEHNE YOBITKOB.

He nmpuBnekaercs K OTBETCTBEHHOCTH JIUIO, €CIIU UCIIOJIB30BalI0 CEKPET
MIPOM3BOJICTBA, M HE 3HAJIO, M HE JIOJDKHO ObUIO 3HATh O TOM, YTO €ro Mc-
[10JIb30BAHWE HE3aKOHHO, B TOM YHCII€ B CBS3M C TEM, YTO OHO IOJYYHUJIO
JOCTYI K CEKpeTy MPOM3BOJCTBA CIY4aiiHO WM Mo omuobke (m. 2 cr. 1472
I'K P®). Takum oOpa3om, BHHaA sBiIsieTCS 00sA3aTENbHBIM YCIOBHEM IJIf
IIPUBJICYEHUS JINLA K TPaX1aHCKO-TIPAaBOBOM OTBETCTBEHHOCTH.

C y4eToM H3JI0KEHHOT'O MPEACTaBISAETCS] HEOOXOAWMBIM YTOYHHUTH pe-
nakuuio 1. 1 cr. 1472 'K PO, uro HenpaBoMepHOE MOJyY€HHE CBEICHUH,
COCTaBJISIIOLINX CEKPET MPOU3BOJICTBA, a TaKXKe pasrialleHue WIH UCIONb-
30BaHME UMENIN MecTo 0e3 cornacus o0iaaTens ceKpeTa Mporu3BOACTBA.

Hapsiny ¢ Bo3MmeleHueM yOBITKOB MPUMEHUMBI M JPYTHE CIOCOOBI 3a-
LIUTHl UCKIIIOUUTENIBHOTO MIpaBa Ha cekpeT npousBojcTsa (cr. 12 I'K PO, cT.
1252 T'K P®), B yacTHOCTH, TyTEM MPEIbSIBICHUS TPeOOBaHUS:

2 C3P®.2014. Ne 11. Cr. 1100.
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1) o mpu3HaHuUM IpaBa — K JUIYy, KOTOPOE HEMPABOMEPHO IOJYUUIIO
CEKpeT MPOMU3BOJICTBA, PA3IIIACKIIO MU UCIIOIb30BAJIO €r0;

2) o mpeceueHuu ACHCTBUM, HapylIAOUIMX MPAaBO WIH CO3JAIOLIUX YI-
pO3y pa3rialleHui ceKpeTa MPOMU3BOJCTBA, K JIMIY, COBEPLIAIONIEMY TaKHUe
JEMCTBUS WM OCYHIECTBIISIONIEMY HEOOXOJUMbIE TPUTOTOBICHHS K UCTIONb-
30BaHMIO CEKpPETa IPOU3BOJICTBA;

3) 00 U3BATUN MAaTEPUATBHOTO HOCUTEIIS;

4) o ny0aMKaLMK peleHns cyJa O JOIYIIEHHOM HapyIIEHUH C yKa3aHU-
€M JIeHCTBUTENILHOTO MPaBO0OIaIaTeNsl CEKpeTa MPOU3BOJICTBA — K HAPYIIH-
TEJII0 UCKIIFOUUTENIHOTO MIPaBa.

CnpasennuBo otmedaer E.A. CyxaHOB 0 HEBO3MOXKHOCTH MPUMEHEHUS
TaKOro Crocoda 3aIluThl, KAK BOCCTAHOBJIECHUE IOJIOKEHMSI, CYIIECTBOBAB-
LIEr0 O HapyLIeHMsl IpaBa, [MOCKOJIbKY IPU HApyIIEHWU IpaBa Ha CEKPET
IPOM3BOJICTBA UCKIIIOUUTENBHOE MPaBo Mpekpamaercs . VHol Touke 3peHus
npunepxxubaercsa A.Il. Ceprees, momaras, 4To JaHHBINA CIIOCOO 3aIUTHI MO-
eT ObITh UCIOJIb30BaH TOJIBKO B TOM Clly4ae, €ClIi HePaBOMEPHOE UCIIOb-
30BaHUE CBEJICHUHN HE IOBJEKJIO OOIIEU3BECTHOCTh CEKpETa MPOU3BOJICTBA
(Hoy-xay)". BBI3bIBAIOT COMHEHHS, MPHMEHUMOCTb BOCCTAHOBJICHHS IOJIO-
JKEHUS!, CYyLIECTBOBABILErO /10 HApYLIEHUs IIpaBa U C YYETOM IOJIOKEHUM
ct. 1252 T'K P®, roe 3akoHOAaTEIb B YHMCIE CIIOCOOOB 3aIlMTHI MCKIIIOUH-
TENbHBIX IPaB Ha PE3y/lbTaThl UHTEIJIEKTYaIbHOU NEATEIbHOCTU HE Bblie-
JISIET €TO.

JUig 3a1uThl UCKIIIOYUTEIBHOTO MIpaBa Ha CEKPEThl MPOU3BOJCTBA IO-
MHUMO Cy/1eOHOTO MCHOJIb3YeTCsl M aJMUHHCTPATUBHBIA MOPSAIOK, KOTOPBIN
IPUMEHUM C ydeToM nojoxkeHuit denepanpHoro 3akoHa «O 3aluTe KOHKY-
peHIIy°. OIHAKO OH MCIONb3YeTCsl KpaiHe PEKO B BHJLY TOTO, UTO I060E
pelieHre, MPUHITOE B aIMUHUCTPATUBHOM MOPSAJIKE, MOXET ObITh OCTIOPEHO
B CyJe€.

Crnenyer OTMETHTH, YTO HA NMPAKTHUKE 3aIIUTa UCKIOYUTEIBLHOIO NpaBa
Ha CEKpeT IMPOM3BOJCTBA HE PEATU3yeTCs B TOJHOW Mepe, YTO BBI3BAHO
CJIO)KHOCTBIO B JIOKa3bIBaHUM (DaKTOB PACKPBITUS U HEMPABOMEPHOTO HC-
MOJIb30BAHUS CBEJEHHH, COCTaBISAIONINX CEKPEThl Mpou3BojacTBa. OaHaKo
HaOJroaeTcsl POCT MOAOOHBIX HapylleHHd. TeM caMblM HAHOCHTCS YPOH
HSKOHOMUKe Haiel crpanbl. KoHeuyHO, MHOTOE 3aBUCUT OT MEXaHH3Ma 3allu-

% Cm.: Pocciickoe rpakaaHckoe TpaBo: YueOHuk: B 2 1. / mop pen. E.A. Cyxanosa. M.,
2011.T.1.C. 372 -373.

* Cw: Ceprees A.Il. [IpaBo unTemIeKTyanpHOi coocTBeHHOCTH B Poccniickoit ®enepanmu:
VYyeonuk. M., 2001. C. 686.

®C3 Pd. 2006. Ne 31. ct. 3434 ( B pen. ot 01.05. 2015 1.).
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Thl WCKJIFOUUTENIBHBIX IIPaB Ha Pe3yJIbTaThl MHTEIUIEKTYaJIbHON AESTEIbHO-
CTH, KOTODPBIU [OKa HE OTPabOTaH B I'Pa)TaHCKOM 3aKOHOJATENIbCTBE JTOJIXK-
HBIM 00pa3oM. [IpencTaBiseTcs, 4To BaKHAst pOJIb B TOM MEXaHU3ME IMpH-
HAJUIeKUT O00JIaJaTelto ceKpeTa MPOU3BOICTBA, KOTOPbIH B YCIOBUSX CEro-
JHAIIHUX PEaJuil ¢ NOMOIIbI0 TEXHUYECKUX CPEACTB 3AIUMUTHI (HAIpUMED,
MPUMEHHUB CaMO3alIUTYy) CMOXKET  3allUTUTh HCKIIOYUTENIbHOE MPaBO Ha
CEKpET IIPOU3BOJICTBA.

PROTECTION OF AN EXCLUSIVE RIGHT TO KNOW-HOW
(KNOW-HOW)

E.V. Kozyreva
Tver State University

Article is devoted to questions of protection of an exclusive right to know-how which
aren't realized fully in practice.

Keywords: know-how, exclusive right, protection of an exclusive right, ways of pro-
tection of exclusive rights, self-defense.
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