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TpuOyHa MOJOABLIX VUEHBIX

VIK 347.195

K BOITPOCY Ob OXPAHE HEMATEPUAJIBHBIX BJIAT
IOPUINYECKHUX JIMIY

T.A. bopblueBa

MOCKOBCKHI TOCYIapCTBEHHBIH 00JIAaCTHOM COIMATFHO-TYMaHUTAPHBIN HHCTUTYT,
r. Konomua

PaccmarpuBaroTcsi oOiye BOIPOCHI W MPOOJIeMBl OXpaHbl HeMaTepUaJbHBIX Onar
IOPUIMYECKUX JIML. ABTOp aHAIU3UPYeT OCOOCHHOCTH HeMaTepHaIbHBIX OJnar opu-
JMYECKHUX JIMI M Ha 3TOM OCHOBE IpeasaraeT CIocoObl MPEOJOJICHHS BBISIBICHHBIX
mpooeM.

Knrouesvie cnosa: nemamepuanvhvle 61aea, 0puouecKue auyd, OXpana u 3awuma
npas.

CoBpeMeHHbIE 5KOHOMUYECKHE OTHOLIEHHUS CYLIECTBYIOT B paMKax Ipa-
BOBOT'O peryinupoBanus. Passutue rpaxmanckoro obopora B Poccun B ycio-
BUSIX PBIHOYHOM 3KOHOMHUKH TpeOyeT moctpoeHus 3h(peKTuBHOM HOpMaTHB-
HOM TPaBOBOM OCHOBBI, aJICKBATHO OTpaXKarollel MOTpeOHOCTH OOIIecTBa, 1
IPEeX/ie BCEro X03sIMCTBYIOMUX CyObEeKTOBL.

[IpaBoBOE pErynMpOBAaHME PBHIHOYHBIX OTHOIIEHUN C Ka)XAbIM TOJOM
CTaHOBUTCS Bce 0osiee CIO0XKHBIM, HACBIIIEHHBIM, HIMPOKO PAa3BEPHYTHIM U
JeTallbHO MpopaboTaHHbIM. C pa3BUTHEM pPHIHOYHOM AKOHOMHUKH CYIIECT-
BEHHO IOBBIIIAETCS POJIb IPABOBOTO PETYJIUPOBAHUS TPAKIAHCKUX OTHOLIE-
HUMN, TPEACTABIISIIONIUX COOON ee OpraHM3aIlMOHHYI0 OCHOBY. IIpu 3TOM B
YCIOBUSAX JOCTAaTOYHO Pa3BETBIEHHOW CHCTEMBI AEUCTBYIOUIMX HOPMAaTHUB-
HBIX MPABOBBIX aKTOB 0a3MCOM MPABOBOTO PETYIUPOBAHUS I'PAXKIAHCKUX OT-
HOILIeHUN sBisteTcs I'paxnanckuii kogeke Poccniickoit denepanun.

Hapsiny co 3HauuMbIMU 3KOHOMUYECKUMU LETSIMU TIEpe]] HAlllUM oO11e-
CTBOM U TOCYapCTBOM CTOUT IEJIb CO3JaHUs U pa3BUTHS I'PaKJTaHCKOTO 00-
HIecTBa, I7ie OyAeT CylecTBOBaTh HE3aBHUCHUMOCTh YaCTHBIX MMYIIECTBEH-

! Cm.: Bimnkosa E.B. Hosbie OpTraHU3aI[MOHHO-TIPABOBBIE (POPMBI KOMMEP-
yeckux opranuzauuii B I'paxknanckom kozaekce Poccuiickoit ®@enepanuu //
N3Bectusa FOro-3anagnoro roc. yH-ta. Cepus: Mctopus u npaso. 2014. Ne 4.
C.73.
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HBIX MHTEPECOB U TJie 00mas /enoBas arMocdepa coBepIIeHUSI BCEBO3ZMOXK-
HBIX T'Pa)XTAHCKO-TIPABOBBIX CJIEJIOK BCEILENI0 3aBUCUT OT CBOOOJHON BOJIH
€ro Y4aCTHHKOBZ.

B T0 ke Bpems Bce yaimie M yaiie Mbl oOpaiiaeMcs K HallOHaJIbHBIM
00BETUHUTEIBHBIM UJESIM, CMBICII KOTOPBIX, Kak oTMedaeT IIpesnnent Poc-
cuiickor ®@enepanun B.B. IlyTuH, BO B3auMHOIl OTBETCTBEHHOCTU rocyaap-
CTBa, 00IIECTBa, OM3HECA U KAXKIOTO TpaxJTaHnHA3.

OTta noTpeGHOCTh B PACCMOTPEHUH IPaXKAAHCKO-TIPABOBBIX SBJICHUI Kak
B 9KOHOMHYECKOM, TaK M COI[MAIILHOM acIleKTe MPUBOIAUT K HEOOXOAMMOCTH
M3Yy4YEHUs FPAKIAHCKO-TIPABOBBIX SIBJICHUI B HOBOM CBETE.

Ha ¢one pazButus MHGOPMALMOHHOTO OOIECTBA, BHEIPEHUS WHHOBA-
[IMOHHBIX TEXHOJOTHM, IPOIECCOB MOJICPHHU3AIUN OOHAXKAETCs HE3aIlUIICH-
HOCTh OTHOIICHHUH, 00BEKTOM KOTOPBIX BBICTYIAIOT HEMaTepHalbHbIe Oiara
opuandeckux yui. OTcyTcTBUE MHTepeca K 3(P(GEKTUBHOCTH TPakIaHCKO-
MIPABOBOW 3alIMTHI MPAB MOXKET OOCPHYTHCSA I IOPUIUYECKUX JIUI OOJb-
mUMH (UHAHCOBBIMU MOTEPSIMU, a TaKKe MHBIMU yTpaTaMH: pa3pbIBOM Je-
JIOBBIX CBS3EH, yTPaToOil TOBEpHs KIMEHTa, IOTEpel J0OpOTro MMEHH, YAapOM
o AenoBod penyrauuu U Ap. CyllIecTBYIOIIHME 3KOHOMHYECKUE YCIIOBHS
TpeOYyIOT OT IOPUAMYECKHUX JIHI, HEeMaTepUalIbHbIe Olara KOTOPHIX HCIIBITHI-
BaIOT MOCSTATEIbCTBA, OOJBIIEH CAMOCTOSITENFHOCTH U OMEPATUBHOCTU B
JESTEeNbHOCTH TI0 OXpaHe ATux Omar. BemencrBue storo, 06€3yciioBHO, BO3-
pacTaeT MHTEpEC K M3YYCHMIO IOJIOKEHMH TPakJIaHCKOIO IIpaBa, OMpele-
JSIOIMX BO3MOXHOCTH FOPUIMYECKHUX JIMIl IO OXPAaHE M OCYLIECTBICHUIO
3alIUThl UX HEMaTepUalbHbIX Onar. B cBsA3M ¢ 3TMM Ha CErOJIHSIIHUHN JE€Hb
nepesl y4eHbIMU-IMBUIMCTAMU W TPABOINPUMEHUTEISIMU CTOMT 3ajada IIo
pa3paboTke 3¢ (HEeKTUBHOIO MEXaHMU3Ma OXPaHbl HEMaTepHalbHBIX OJar pu-
JTUYECKUX JIULL.

['MaBeHCTBYIONIYIO pOJIb B TAKUX YCIOBHUSAX Mpuodperaet ['pakaaHCKuit
Kogekc. OHO U3 INIaBHBIX IPEUMYILECTB [ pakaaHCKOro KoAeKca BUJUTCS B
€ro CrioCOOHOCTH a/IallTUPOBATHCA K MOCTOSTHHO MEHSIOIIMMCS FPaXaaHCKO-
IIPaBOBBIM OTHOIIEHUSAM C COXPAaHEHHEM B TO )K€ BpeMsl KOHCTPYKLHH, CTa-
OWJIbHO JIEWCTBYIOIIMX HA MPOTSYKEHUH BEKOB. Tpagullui pOCCUICKON IIUBH-

? Hocnanue [Ipesunenta Poccuiickoit ®enepanuu Cosety Penepanuii Poc-
cuiickoit denepanuu, 12 Hos6psa 2009 r. // CIIC «Koncynprantllnrocy.

® Hocnanue [Ipesunenta Poccuiickoit @enepauun Coery Denepanuii Poc-
cuiickoit ®enepanuu, 12 nexadpst 2013 r. // CIIC «Koncynbrantllmocy.
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JUCTUKH, HALLIEJIINE OTpakeHUe B ['paskJaHCKOM KOJIEKCe, IEPEIIETal0TCs C
HOBEJIJIAMH Halllell COBpeMEHHOCTH4.

C 2008 r. Beaercs paboTa MO COBEPIICHCTBOBAHUIO TPAKIAHCKOTO 3a-
koHozarenbeTBa. B 2008 1. Bo ucnonnenue Ykasza Ilpesunenta Poccuiickoit
®enepanuu ot 18 uronsg 2008 r. Ne 1108 «O cosepuiencTBoBanuu I'paxknan-
ckoro kojekca Poccutickoii @enepanuny» (naigee — Yka3) Oblia MOATOTOBIIC-
Ha KoHuenuus pa3BuTHs IpaXkIaHCKOrO 3aKOoHoarenbeTBa Poccuiickon de-
neparuu. B nekabpe 2010 r. Ha ee ocHoBe CoBerom mipu IIpesunente Poc-
cuiickoit @enepanuy Mo KOAUMUKAIUN U COBEPLUICHCTBOBAHUIO TPAXKIAHCKO-
ro 3aKoHoJaTeNbcTBa OblT pa3zpaboTan IIpoexT msmenenus B pazaens I, I,
III, VI, VII I'paxxnanckoro koaekca P®.

B cootBercTBUU ¢ YKa3zoMm ndmeHnenus B ['paxganckuii kogexkc PD BHoO-
CATCA ISl JATbHEHIIIEro pa3BUTHUSI OCHOBHBIX MPHUHIUIIOB IPaXkIaHCKOTO 3a-
KOHozaTesnbcTBa P®, COOTBETCTBYIOIIMX HOBOMY YPOBHIO Pa3BUTHUS PHIHOY-
HBIX OTHOIICHUH; OTpakeHHs B [ paXkJaHCKOM KOJEKCE OIbITa €ro MpuMeHe-
HUS U TOJKOBaHUS CyJIOM; CONMMKEHUS TOJOXKEHHH KoJleKca ¢ MpaBHIIaMU
peryiaupoBaHusl COOTBETCTBYIOIIMX OTHOLIEHWH B mpaBe EBpomeickoro
Coro3a; UCIoNb30BaHUs B TPAXKIAHCKOM 3aKOHOJATEIbCTBE CTPAaHbl HOBEM-
IIETO MOJIOKUTEIHHOTO OIBITa MOJEPHU3AINHN TPAKITAHCKUX KOJEKCOB psija
€BPOIEHCKHUX CTPaH; MOJIePKaHUs €IMHOO0Pa3Us PEryIuPOBaHUS TPAKIaH-
CKO-TIPaBOBBIX OTHOIIEHUN B rocyaapcrBax-ydactHukax CHI', a Ttaxxke
obecrneyeHns CTaOMIbHOCTH IPaKIaHCKOTO 3aKOHOAATEeNhCTBA PD.

OTOT NOKYMEHT COJEPKHT HeMallo HOBeUl. M3MeHeHus 3aTparuBaroT
o0IIre MPUHIUIBI TPAKIAHCKOTO 3aKOHOJATENbCTBA, TPAXKIaHCKHUE MPaBoO-
OTHOIIIEHUS M UX OOBEKTHI, MOPSIOK NEITEIbHOCTH HOPUINYECKHUX JIUII, OC-
HOBBI MEXIYHAPOIHOI'O YACTHOTO MpaBa, a TAK)KE MOJ0KEHHS O pe3ysIbTaTax
WHTEJUIEKTYyaJIbHOM COOCTBEHHOCTH U CPEICTBAX MHIUBHUIYATH3AIIUN.

Opnako po6sieMbl UHCTUTYTa HEMaTepUaabHBIX OJar BCce €Il OCTaoT-
Csl 3aKOHOJIaTENIbHO HE PEIIEHHBIMU, a UX HCCIeOBaHNUEe U pa3paboTka mpo-
JIOJDKAIOT OBITh aKTyaJIbHBIMH.

OTeyecTBEHHbBIE YUYEHBIE BCETJa MPOSBIUIA MHTEPEC K HCCIEIOBAHUIO
HEMaTepUAITBHBIX OJIar U OTIOCPEAYIONINX UX HEMMYIIIECTBEHHBIX MpaB. Bme-
CTE C TeM OONBIIMHCTBO UCCIEIOBAaHUHN MPOBOMIOCH B OTHOLIIEHUHN HEMaTe-
pHAJIbHBIX Os1ar GU3NYECKUX JIHII.

B cBsi3u ¢ aTUM aBTOpOM OBLNA clleJaHa MOMBITKA MPOBECTH KOMILIECKC-
HOE MCCIIEOBAaHNE HEeMAaTepUaIbHBIX OJlar IOPUINIECKUX JIUIL C TENTbI0 YCTa-

* Kommdukamus poccuiickoro gactHoro mpasa / mox ped. J.A. Measenesa.
M.: Craryr, 2008. 336 c.

219



BecmHuk Tel'y. Cepus "llpaso”, 2015. Ne 3.

HOBHTH MX OCOOEHHOCTH M Ha 3TOH OCHOBE OIPENEIUTh CYIIECTBO M COJEP-
YKaHHe OXPaHbl U 3alIUThl HEMaTePUAIbHBIX OJIar FOPUAUYECKUX JTUIL.

MeTo0/10510rMYECKO OCHOBOM MCCIIEJOBAHUS CTaJl KOMILJIEKC OOIeHayy-
HBIX U YaCTHOHAYYHBIX METOJOB IMO3HAHUS, KOTOPBIA BKJIIOUMI B ceOsl CcHC-
TEMHBIH, (OPMATBEHO-IOPUINYECKUN, CTPYKTYPHO-(QYHKIMOHAIBHBIA, HCTO-
PUYECKH, CPABHUTEIHHO-IIPABOBOM, TUATEKTUUYECKUI METO/IbI, a TaKXe Me-
TOJIbl CUCTEMHOTI'O U JIOTUYECKOI'O aHAJIN3a, IPaBOBOI'0 MOJAEIUPOBAHUS, TEX-
HUKO-IOPUINYECKOTO aHaIn3a U JIp.

CucreMHBIN aHaNIMU3 MPABOBBIX MPUHIMUIIOB I'PaXXAAHCKOIO IIpaBa, OTe-
YECTBEHHOT'O TPa)JaHCKOTO 3aKOHOJATEeNbCTBA U IPABONPHUMEHHUTEIHHOU
[IPaKTUKU MO3BOJIWJ C/I€NaTh BBIBOJA O TOM, YTO FOPUIMYECKHUE JIMLA BBICTY-
MarT o0NafaTeNsIMU HeMaTepualbHbIX Onar HapaBHE ¢ (PU3UYECKUMHU JIUIIa-
Mu. Hanmnune HemaTeprainbHBIX OJIar y IOPUANYECKHUX JIUIl HE TIPOTUBOPEUUT
WX TPUPOJIE, OJHAKO IIPAaBOBas MPUPOA CAMOT0 PUIUIECKOTO JIUIa HaKIa-
JIBIBAET OIpEIeNIEHHbIE OCOOEHHOCTH Ha PEaJu3alii0 IOPUIUYECKUM JIULOM
CBOMX IPaB U 0OpalleHue co CBOMMH OjaraMu.

HemarepuanbpHble Osiara OpUIMYECKUX JIHUI, KaK U TpakJaH, UMEIOT
UJeabHYIO TPUPOY, HEOLIEHUMbI, HO OHU TaKXe He OCTaloTCA CTaOMIIbHbI-
MU Ha NPOTSHKEHUM BPEMEHH, a 00JIaJlal0T U3MEHYMBOCTBIO, YTO B HACTOS-
iee BpeMs MPUHUMAET CBOE BBIPAKEHUE B HAIMYUU HKOHOMUYECKUX (MMY-
IIECTBEHHBIX) AJIEMEHTOB Yy HeEMaTepHaIbHBIX Onar. OTHOIIEHUS, BO3HHU-
Karollye 1Mo NOBOAY HeMaTepHUalbHbIX OJ1ar, ONOCPEaYyIOT JMUHbIE HEeUMYIIle-
CTBEHHbIE ITpaBa, KOTOPbIE HE SIBJISIFOTCS] OJJHOTIOPSIIKOBBIMU SIBICHUSIMU U HE
JOJKHBI OTOXKIECTBIISITHCS C HEMATepUATbHBIMU OJIaraMu.

Ha ocHoBe aHanmm3a rpak1aHCKOTr0 3aKOHO/IaTeNbCTBA U MPAaBOBOM TOK-
TPUHBI HaMHU TMPEJUIOKEHO OIpeJesieHHe TMOHATHS HeMaTepHallbHBIX OJar
IOPUANYECKOr0 JIMLA: HE MMEIOIINE UMYIIECTBEHHOTO COJAEP)KaHUS LIEHHO-
CTH, SIBJISIFOIIMECS OOBEKTOM Ipa)KIAHCKOIrO MpaBa W HaIlpaBJICHHbIE HAa MH-
JTUBHIyaIM3alMI0 IOPUIHMUYECKOTo JIUIa, 0OecreyeHue ero aBTOHOMHH, 3a-
LIUTY OT BHEIIHEr0 BO3JIEHUCTBUS CO CTOPOHBI TOCYJAapCTBA U UHBIX YYaCTHH-
KOB OOIIIECTBEHHBIX OTHOLIEHUH, 0COOEHHOCTBIO KOTOPBIX SIBJISETCS B3aUMO-
CBSI3b C 9KOHOMHUYECKOM HaIPaBI€HHOCTHIO I0PUINYECKOTO JTUIIA.

[TpumeHeHne cUCTeMHO-(YHKIIMOHAIBHOIO METO/1a O3BOJIMIIO MPOBEC-
TH KJIacCU(UKAIMI0 HEMATEPUAITBHBIX OJar IOPUANYECKUX JIHI TT0 (PYHKITHO-
HaJIbHO-1IeIeBOMY KpuTeputo. Cpeau HUX aBTOp pasinuuaer 1) 6mara, obec-
MEYNBAIONINE WHINBUTyATN3AIUI0 FOPUIMYECKOTo JInIa, u 2) Oara, oodecre-
YMBAIOLINE OCYLIECTBIEHNE YCTABHOM E€ATENbHOCTH FOPUINIECKOTO JIHUIIA.

B nepBoii rpynne MO>XKHO BbIIEIUTH IBe nmoarpynmnsl: 1.1) Gmara, obec-
MEYMBAIOLINE WHAMBUIYAIU3alMI0 COOCTBEHHO MOpUAMYECKOro juua; 1.2)
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Onara, oOecrneynBarOmMe WHAWBUIYAIU3ALUIO0 TMPOU3BOAUMBIX OpPHANYE-
CKHUM JIUI[OM TOBapoOB, pabOT WM yCIYT.

Bo BTOpOI#i TpyIine MOKHO BBACTUTH TPH MOArpymmsl: 2.1) 6mara, obec-
NIEYMBAIOLINE aBTOHOMUIO HOPUIMUYECKOro Juua; 2.2) Osara, obecrnednBaro-
e KOMMEPUYECKYIO TaiHy IopHIndecKoro nuia; 2.3) 6mara, mpeacTaBIisio-
1e co00M MHTEIIEKTYalbHYI0 COOCTBEHHOCTD.

B HayuyHOU nauTEpaType 0OTMEYaeTCsl, YTO CyOBEKTHBHOE IIPAaBO HA HEMa-
TepuabHble Oylara Bce yalle MPU3HAETCS MEXITYHApOIHBIM COOOIIECTBOM B
Ka4yeCcTBE €CTECTBEHHOr'0 IpaBa HAapaBHE C TaKUMH IPaBaMU U CBOOOIaMH,
Kak cB00OO/a cjioBa U cBOOO/Ia BBIPAXKEHUSI MHEHUS, NIPaBO Ha HENPHUKOCHO-
BEHHOCTb YaCTHOM KM3HUD.

[IpencraBnsiercs, 4YTO BbIpa)kKeHUE HEMAaTEPUAIbHBIX OJlar IOPUINYECKUX
JIMII Yepe3 3aKOHHBIN WHTepec HepocTaTouHo. HemaTepuanpHbie Onara 10pu-
JUYECKHUX JIUL JOJDKHBI HAJENATHCSA HE TOJBKO CBOWCTBOM IIPSIMOIO JIEHCT-
BUS, HO IIPaBO Ha HeMaTepuasbHble Oyara JOHKHO OBITH lLi€JIEHANpPABICHHO
YCTAHOBJICHO POCCUMCKHUM 3aKOHOJATEIbCTBOM C YU€TOM OCOOEHHOCTEH poc-
CUICKO TTPaBOBOW CHCTEMBI IIPH COOFOICHUH OajlaHCca YaCTHBIX M ITyOInd-
HBIX UHTEPECOB.

B nensx nmpusHaHUs HEMaTepHaJbHBIX OJIar IOPUAMYECKUX JIML U oOec-
IEYEHHs] UX OXpaHbl HapaBHE ¢ (PU3MUECKUMU JIMLAMH CUUTaeM HEOoOXOaU-
MBIM M O0OCHOBAaHHBIM JOTMONHUTH [ pakmanckuii xonexc Poccuiickoit De-
Jiepaliii cCaMOCTOSITeNbHOM cTaThelt «HemaTepuanbHble 06y1ara IopuaAMYECKHX
JUI. AHAJIOTMYHO C HMMEIOIIMMHUCA MPAaBOBBIMM HOpMaMH Takas CTaThs
JIOJDKHA YKa3bIBaTh Ha MPUHAJICKHOCTh HEMaTepHabHBIX Onar ropuaude-
CKHM JIMLIaM M OTpa)kaTh CYIIHOCTHBIE XapaKTEPUCTUKH U OCOOEHHOCTHU Ta-
KHUX HeMaTepuanbHbIX Osar. Kpome Toro, B HOBO HOpMe JOJDKHBI HAWTH 3a-
KpEIUIEHHE TIOJIOKEHUS O MOPSAJKE 3alUThl HEMaTepUaIbHbIX Oyar ¢ mpuBe-
JIEHUEM OTKPBITOTO MEPEUHsI CIOCOOO0B 3aIIUTHI.

C noMoImpl0 TEXHUKO-IOPUAMYECKOTO aHAjIU3a U CHUCTEMHOTIO METO/a
aBTOp MPHULIEN K BBIBOJY, YTO OTJIIMYUTEIbHBIE OCOOEHHOCTH FOPUINYECKOIO
JMIA 110 CPAaBHEHMIO C TPAXKJAAHUHOM TPAaHC(HOPMHUPYIOT HEKOTOpBIE TPaIu-
LIMOHHBIE TIPU3HAKK HEMATEepHaJIbHbIX OJlar U HaJAesoT 3TH Ojara HOBBIMU
XapaKTepUCTUKAaMH, CBOMCTBEHHBIMHU IIPABOBOM NIPUPOJIE FOPUINUECKHX JIMII.
Jlanubiit QakT MMeeT HEmoCpeICTBEHHOE BIMSHUE Ha OMNpeJelieHue Mexa-
HU3Ma OXpaHbl HEeMaTepHaAIbHBIX OJ1ar FOPUANYECKHX JIUIL.

> Knunkapos B.B. IlpaBo Ha nenoByro pernyranuio cyObEKTOB MpeaNpHUHU-
MaTeJIbCKOW JiesTeNnbHOCTH. ABTOped. nuc. ... kKaui. topun. Hayk. C-IIG.,
2011.
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Y4eHble-IIUBIIMCTHI TIPOBEIN HEMAJIO UCCIEIOBAHUNA OXPAHBI U 3aIUTHI
npas. JTa TeMa He HOBa, HO He HcuepIana ce0s, a Ha000poT, AAET BCE HOBBIE
Ka3ychl 1715 00cyxaeHust. Mi3yuuB MHEHUS psAjia LIMBUIMCTOB B 3TOH 00JIaCTH,
aBTOp IIpHILEI K cleAyoUMM BbiBogaM. OXpaHa npaB BO3AEHCTBYET Ha OT-
HOIICHHS B OOIECTBE B MPABOBHIX (POPMaxX MX PETyTUPOBAHMS U 3AIIUTHI, a
TaKXe M B HEIPABOBBIX (opMax. 3aliura HeMaTepUabHbIX OJar MpeacTaB-
nsieT co0ol CaMOCTOSITENbHBIE NIEHCTBHUA WIIM OOpalleHue K ToCyJapCTBEH-
HBIM OpraHaM B LIE€JSIX BOCCTAaHOBJICHUs HapyLIEHHOIo mpaBa. BzaumootHo-
LIEHMSI OXPAHbI M 3aLUTHl MOKHO BBIPA3UTh CIEAYIOLIMM 00pa3oM: MEpBOE —
3TO KOHCTUTYLIMOHHOE HayaJlo, IPUHLIUI JAEATEIIbHOCTH TOCY1apCcTBa, BTOPOE
— JeSITEIbHOCTh YIIPABOMOYEHHBIX OPraHOB U JIMIL 110 OCYIIECTBIEHUIO 3TOTO
IPUHIUIA B KU3Hb B KaX/10M KOHKPETHOM CIIydae.

Ha ocHoBe caenaHHBIX BBIBOJOB M C YYETOM BBISBIEHHBIX OCOOEHHO-
CTell HeMaTepHallbHbIX OJIar IOPUAMYECKHUX JIUI] aBTOPOM IPEJIOKEHO OIpe-
JeTICHUE TIOHSATHS TPAKIAHCKO-TIPAaBOBOM OXpaHbl HEMaTepHaJbHBIX Ojar
IOPUIMYECKUX JIML, TOJ KOTOPOH mpeanaraercs MOHMMAaTh B LIMPOKOM
CMBICIE (DYHKIHIO TPXIAHCKOTO IpaBa, HANPABICHHYI Ha OOECIeUYeHUE
OeCHpernsATCTBEHHOr0 UCIOJIb30BaHUs IOPUIMYECKUM JIMIIOM CBOMX HeMmare-
pUaNBHBIX OJar, pa3BUTHA HOPMAaJIbHBIX MPABOOTHOIICHUH, BO3HHUKAIOIINX
10 TIOBOJY HEMaTEepHAIbHBIX OJIar IOPUIMUECKOTO JIMLA, @ TaKXKe Mpeaynpe-
KJICHHUE HapYIICHUN U 3alIUTy HEMaTepUaJIbHbBIX OJiar FOpUINYECKOTrO JIUIIa.

Jlis mosryyeHHs: BCECTOPOHHETO 3HAHMs aBTOP, C MOMOILBIO UCTOpHYE-
CKOTO METO/a W METOJa CPaBHUTEIBLHOTO NMPABOBEACHUS, U3yU4nUI MUPOBOU
OIBIT B 00JIACTH OXpaHbl U 3alMTHI IpaB. Ha ocHOBe MpoBeIeHHOTO Hcciie-
JIOBaHUS C/I€JaH BBIBOJ O TOM, YTO TEHJCHIIMU OXPAHBI TPAXKIAHCKUX TPaB B
pPOCCHIICKOM U 3apyOeKHOM IpaBe HOCST B3aUMOCBS3aHHBIA XapakTep U
(bopMHpYIOTCS TIOJT BIMSIHIEM MUPOBBIX M BHYTPUTOCYIAPCTBEHHBIX MPOIIEC-
cos. [Iponeccsl rnobanu3anyy He MO3BOJISIFOT OCTaBAaThCSA HA OJIHOM MECTE U
MPU3BIBAIOT K MHTErpaly (JOpM OXpaHbl B COBEPIICHHO MHBIE 00JIACTH, He-
KEITN UX TIepBOHAYAJIbHEIE.

Nmeromuecs npeacTaBieHns 00 0TEYECTBEHHBIX M 3apyOeKHBIX MOIXO0-
Jax K OXpaHe W 3allliuTe MpaB Jajd OCHOBAHMS JUIS CJIEIYIOIIMX BBIBOJOB.
ITonmyyast Bce Oosbliiee pacnpocTpaHEHHE, OXpaHa HeMaTepHUalbHbIX Oar
IOPUANYECKUX JIUI] JOJDKHA 00JlajaTh BCEMU METOJAMU M CPEJICTBAMHU BO3-
JIeWCTBUSL CHCTEMBI 00jiee BBICOKOTO MOpSJIKa — OXpaHbl HEMaTepHUaTbHbIX
Onar v oxpaHa IpaB, — COOTBETCTBYIOIIUMH M HE MPOTUBOPEYAIIIMMHI TTPUPO-
7€ FOPUINYECKUX JIUII.

B cBsi3u ¢ aTuM B nensx obecneuenus 6osee 3¢p(HEeKTUBHON OXpaHbl He-
MaTepHabHBIX OJIar IOPUIMUECKUX JIUI] aBTOP CYMTAET HEOOXOAUMBIM YCTa-
HOBHTH YHHBEPCAIBHBIA CIIOCOO 3alIMTHl HEMAaTepHUATbHBIX OJar ropuande-
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CKMX JIMIl B BUJE KOMIICHCALlMM HEMATEPUAIBHOIO BPEa, ¢ BO3MOKHOCTBIO
€ro NMPUMEHEHUs Ul 3alUThl JIIOOOro HeMaTepualabHOIro Onara ropuauye-
CKOTO JIMIIa, B TOM YHUCIIE JIEJIOBOW PEMyTaluy, WHTEIUIEKTYalbHOW COOCT-
BEHHOCTH ¥ WHBIX6. JlaHHBIM YHMBEpCAJIbHBIA CIIOCOO 3aIUUTHI MOAJIEKUT
BKJIIOYEHHUIO B TI'PaKJaHCKOE 3aKOHOAATENIBCTBO B BHUJE CAMOCTOSTEIBHOU
CTaTbH MJIU OTHEIIBHOM YaCTH UMEIOILEHCS CTaThbHU.

BmecTe ¢ TeM OTHOLIEHHsI, CBA3aHHBIE C 3ALIUTON I'PaXXIAHCKHUX IIPaB,
MOTYT PEryjaupOBaThCsl HE TOJIBKO HOPMATHBHO-IIPABOBBIMM aKTaMH, HO U
JpPYrUMU HCTOYHUKAMM IIpaBa, K MPUMEPYy IOroBOpoM. B cuiy npunHiuna
JUCIIO3UTUBHOCTH CTOPOHBI BIIPABE HE TOJIBKO JOINOJHATH MPEAYCMOTPEH-
HbIE 3aKOHOJATEIEM JOTOBOPHBIE KOHCTPYKIIMM, HO M 3aKJIK0YaTh UHBIE CO-
[JIalIEHMs], HE IPOTUBOpeYallre 3akoHy. [[oaTOMy He MCKIItOUeHa cCUTyauus,
KOI'Jla 3aKpeIICHHbIE B 3aKOHOJATENbCTBE CIOCOOBI 3aIUTBhl OKaXYTCs HE
COOTBETCTBYIOIIMMHU CYIIHOCTH IIPaB U3 HENOMMEHOBAaHHBIX JOIOBOPOB, YTO
O3HayvaeT npoles B IpaBe U, KaK CJIEACTBUE, OTCYTCTBUE IPABOBOM 3aIUTHI,
YTO HENOIYCTUMO.

B cBsi3u ¢ U310KEHHBIM IIpeJCTaBisieTcsl 0oee BEPHbIM U3MEHUTH CY-
HIECTBYIOLIMI MMIIEpAaTUBHBIA Xapaktep cT. 12 ['paxxnanckoro xogekca PO
Ha JUCIO3UTHUBHBIHN, JOMOJIHUB €€ YKa3aHUEM Ha MHbIE CIIOCOOBI 3aIUTHI, HE
IPOTHBOpPEYAIUE 3aKOHY, C YYETOM CYIIHOCTU CYOBbEKTUBHOIO IIpaBa U Xa-
pakrepa npaBoHapyueHus/. [Ipu 3ToM coxpaHeHHe B 3aKOHE OCHOBHBIX CII0-
COOOB 3aLIUTHI SBIAETCS CUCTEMOOOPA3YIOIIUM H LIE€1€CO00Pa3HBIM.

AHanu3 JeHCTBYIOLIErO 3aKOHOIATENbCTBA JJa]l OCHOBAHUE C/IEJIaTh BbI-
BOJI O TOM, YTO TaKHe HeMaTepHajabHble OJara, Kak JejoBas pernyTanus 1 UH-
TeJUIeKTyallbHass COOCTBEHHOCTh, (PAKTHUECKU MpU3HAHBI ['paxkIaHCKUM KO-
nexcoM Poccuiickoit @enepanuu 3a 10puIudeckuMu Junamu. Oco6eHHOCTH
OTJIENbHBIX HEMaTepHAJIbHBIX OJlar 00YCIOBIMBAIOT OCOOEHHOCTH OXPaHBI
ATUX HEMaTepUaIbHBIX Oar HapsAy ¢ OOIMIMMHU YCIOBUSMHU UX OXPaHbI.

BMmecTe ¢ TeM cymiecTBYIOT HeMaTepuallbHble Ojara, MpsiMo He yKa3aH-
HBIE B KOJIEKCE, HO MO3BOJIAIOIINE FOPUINUYECKUM JIMIIAaM 00ECeunBaTh CBOU
IPaBOBOU CTaTyC U MpaBoCyObEKTHOCTh. Heobxoaumo npusHarth, 4To B CKO-

® Hompo6Ho 06 sToM cM.: Mmbura O.FO. OG30p KpyrIoro crona IOpHante-
ckoro (akynbrera TBEPCKOr0 TOCyJapCTBEHHOTO YHHUBEPCUTETA «TEOPETH-
YeCKHUe M MPAaKTUYeCKHe MPOoOJIeMbl 3aIUTHI MPaB Ha pe3yabTaThl HHTEIJICK-
TyanbHOU nesitenbHOCTH» // BectHuk TBI'Y. Cepust: IIpaBo. 2010. Ne 23. C.
134 - 139.

" 06 s1OM, Harpumep, cM.: Konmnos I1.A., baunkoBa E.B. Mepsl 3amutsr B
o0s3aTeNbcTBaX CHAOXKEHHUsI TOBapaMu Yepe3 MpHCcOeInHEeHHYIo ceThb // I'pa-
*maHckoe npaso. 2008. Ne 4. C. 20 - 25.
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pom Oyaymiem Takue Osara Takxke IMoTpeOyloT COOTBETCTBYIOIETO IPaBOBO-
IO PeryJIMpoOBaHus U JOJKHOW IPaBOBOW OXPaHBI.

B »T00i cBSI3M aBTOp CUMTAET HEOOXOAMMBIM IOPUIMYECKUM JIMIIAM IIPO-
ABJISAITh AKTUBHOE COOCTBEHHOE MTOBEJICHHE 110 OXpaHE U 3allUTe CBOUX HEMa-
TEpUAIBHBIX OJlar. TO CIPaBEUIMBO KaK B CIy4ae HAIMYMS TE€X WM HHBIX
OXPaHUTEIbHBIX MEP, TAK U B CIIy4ae UX OTCYTCTBHUS.

Jannas pexomeHpauus 0a3upyeTcsi Ha aBTOPCKOW IMO3ULUHU, COIJIACHO
KOTOPOH 3(Q(PEKTUBHOCTb MEP OXpaHbl, IPeAJaraeMblX 3aKOHOAATEIbCTBOM,
OyZeT JOCTUraThCs TOIBKO MPH COBMECTHOM HCIIOJIb30BAaHUM C HUMU HEIpa-
BOBBIX METOJIOB, HAIIPABJICHHBIX Ha MPEIyNPEKACHUE MOCITraTeNbCTB HA He-
MaTepuaabHble Oiara.

[TpaBo 1OCTaTOYHO TOYHO OTpPa)KAeT M3MEHEHMs, IPOUCXOAIINE B 00-
niectse. by yun He3aBUCUMBIM U Jjake IMOpOil KOHCEPBATUBHBIM, IIPaBO Hau-
OoJiee OO CONMPOTHUBIIAETCS BHEIIHUM Bo3JeiicTBUAM. OHAKO MpaBoOIpH-
MEHUTENIbHAs MpPaKTHUKa, MPaBoBasi JOKTPUHA U TEOPHsl CO3/al0T IO3HaBa-
TEJIbHYIO OCHOBY JUIl BO3MOJKHBIX ITpe0Opa3oBaHui.

SBAssACH CEACTBUEM HKOHOMMYECKUX, COLUANbHBIX, KYJIbTYPHBIX U
MHBIX U3MEHEHUH B OOLIECTBE, CYLIECTBEHHbIE U3MEHEHHS B PETyIMPOBAHUN
HE IMPOUCXOJAT MPOU3BOJIbHO. MI3MEHEHMsI TPaAULMOHHBIX IPEICTaBICHUM
[I0J1 BIUSIHMEM M3MEHEHHH B 0OLIeCcTBE 3allycKaloT B IIPaBOBOM cepe mexa-
HU3M KOHLIENTYaJbHBIX AUCKYCCUH, KOTOPBIE, B KOHIE KOHIIOB, IPUBOJST K
CMEHE BHauaJie Mpo(ecCHOHATBHOTO MUPOBO33PEHNUS, a 3aTEM U KOHILETILUU
peryiIupoBaHus U OXpaHbl IPABOOTHOLIEHUH B LIETIOM.

[TpuMeHUTENBHO K HEMaTepUalbHbIM OJlaraM IOPUAWYECKHX JIUI[ 3TO
3HAYUT, YTO B OTCYTCTBUU HOPMAaTUBHBIX OCHOB HauOoJiee 3HAUUMBIM U A€H-
CTBEHHBIM CTAHOBHUTCS CAMOPEryJIHpPOBaHUE, KOTOpPOEe MpPHUHUMAeT (Gopmy
CaMOo3alllUThl B IIUPOKOM CMBICJIE ITOrO MOHATHA. B 1ensx oxpaHsl Hemare-
pUAIBHBIX OJjar IOpUAMYECKOE JIMLO MOXKET MNPEANpUHHUMATh IEHCTBUS U
co3JlaBaTh YCIIOBHs, KOTOpbIE o0ecredar ero HopMajibHOe (PyHKIIMOHHPOBa-
HUE U OTpajiaT OT IPAaBOHAPYIIEHUH CO CTOPOHBI TPEThUX JKL. B GonbminH-
CTBE CIy4aeB JEHCTBHS FOPUIAMYECKOrO JHIA OYAYT HOCUTH (aKTHUECKUH
XapakTep, HeXKelu opuaudeckuil. Takxke MpeacTaBiIseTcs Leslecoo0pa3HbIM
HCIIOJIb30BAaTh BCE BO3MOJKHBIE FOPUIMYECKHE METOBI JUIS 3aLUTBI CBOMX
HeMaTepuaibHbIX Onar. HecMoTpst Ha To, 4TO B Hacrosee BpeMs Takue
CIOCOOBI MPEOCTABIAIOT OXpaHy OINpeJIeIeHHbIM 0JlaraM, OHU TaKXKe CTaHO-
BATCA CIOcOOaMHU OXpaHbl Oojiee OOIIMX, HEU3BECTHBIX 3aKOHY HEMaTepu-
aJIbHBIX OJIar, COCTaBJISIIOIIMMH KOTOPBIX WIM TPaHUYAIIMMU C KOTOPBIMH
SIBJIAIOTCS] YIIOMUHaEMbIE B KOJIEKCEe HeMaTepualbHble OJara.
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The article considers the common issues and challenges for the protection of intangi-
ble assets of legal persons. The author analyzes the specifics of intangible assets of
legal persons and civil-legal and public-legal accountability and basing on that sug-
gests ways to negotiate matters revealed.
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