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TpuOyHA M0JIOIOT0 YUEHOT O

VIIK 347.6

CEMEHMHAS TAMHA B HE3APETUCTPUPOBAHHOM BPAKE

HN. B. MakiakoB

®I'BOY BO «TBepckoii rocy1apcTBEHHBI YHUBEPCUTET»

PaccmarpuBaetcs cemeliHas TailHa 4yepe3 NMPU3MYy HETPaJAMLIUOHHBIX CEMEWHBIX OT-
HOIIEHHUSX — COBMECTHO MPOXXHUBAIOIIUMH U BEIYIINMH 00I1ee XO3STHCTBO MY)KIHHON
M KEHILUHOM.

Kniouegvie cnoga: cemeiinas maiina, cembvs, npasa u 0053aHHOCHU.

HecmoTps Ha «aKTUBHOE» HCIOJb30BAHUE PANIMYHBIMU POCCUHCKUMU
HOPMATHBHBIMH TIPABOBBIMH aKTAMH TIOHSTHS «CEMeiiHast TaifHa»®, BOIpoc ee
OIIpEZEIICHUsI OCTAETCA OTKPBITHIM. B BuAy TOro, 4TO IEHCTBYIOIIEE 3aKOHO-
natenbCeTBO Poccuiickont denepanuu He COACPKUT JIETATBHOIO ONPECIICHUS
CEMEWHOM TalHbI, B FOPUINYECKON JINTEPATYPE CYLIECTBYIOT Pa3IMYHbIEC 10-
SUIMH OTHOCHTEIBHO TIOHHMAHHS COOTBETCTBYIOLIEro TepMuHa’. IIpu sToM
MHOTHE aBTOPBI CXOAATCA BO MHEHHUH, YTO CEMEWHas TailHA COINEPKUT WMH-
(dbopmanmo 0 YaCTHOM KHU3HH CEMBbH W 3aTParuBaeT MHTEPECHI JIMII, COCTOSI-
IIUX B CEMENHBIX OTHOLLIECHUSX.

Takum oOpa3zoM, HaIM4HE CEMEHHON TalHBI MEXIY JHUI[AMU, HAXOJ-
IIMMHUCS B 3apPETUCTPUPOBAHHOM Opake MM OJM3KOM POJCTBE, HE BHI3BIBAET
COMHEHHS, OCKOJIbKY CEMEMHOE 3aKOHO/IaTeIbCTBO PETYIUPYET COOTBETCT-
BYIOILIME OTHOIIECHUS, WACHTUPUIMPYS MX B KayecTBe ceMelHbIX. Tak, co-

! Cm.: cr. 150 I'paxaanckoro kojekca Poccuiickoit Meneparmu (dacTb mepsas) OT
30.11.1994 r. Ne 51-®3 (B pex. ot 30.12.2015 r.) // Poccuiickas razera. 1994. Ne 238 - 239;
cT. 9 @enepanpHoro 3akoHa ot 27.07.2006 r. Ne 149-03 «O6 unrpopmarn, nHPOPMAHOH-
HBIX TEXHOJIOTHSIX U 0 3amuTe napopmanun» (B pexa. ot 13.07.2015 r.) // Poccuiickas rasera.
2006. Ne 165; ct. 25 ®enepanbHoro 3akoHa oT 07.07.2003 1. Ne 126-03 «O csi3m» (B pen.
ot 13.07.2015 r.) // Poccmiickas razera. 2003. Ne 135.

? Cwm.: [IpoGiteMa rapMOHH3AIHH YACTHBIX M MyOIMUHBIX HHTEPECOB B ceMeiHoM mpase Poc-
cuiickoil ®enepanuu. Hayu. lIkona nokr. ropua. Hayk, npod. O.FO. UnbuHoi: MoHOrpa-
¢us. M. : KOHUTU-JAHA: 3akon u npaso, 2015. C. 360 — 370.
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rinacHo crarbe 2 CeMeitHoro kojekca Poccuiickoit denepannn ceMeitnoe 3a-
KOHOJIaTEJIbCTBO YCTAHABJIMBAET MOPSAIOK OCYIIECTBICHUS U 3aILUTHI CEMEM-
HBIX IpaB, YCJIOBUS M MOPSAOK BCTYIUICHHS B Opak, mpekparieHus Opaka u
MIPU3HAHUS €70 HEJICUCTBUTEIIBHBIM, PETYJIUPYET JINUHBIC HEUMYILIECTBEHHbBIE
Y MMYILIECTBEHHbIE OTHOLIEHUS MEXJy WiIEHaMU CEMbU: CYNPYTraMH, POJHU-
TEISIMUA U JEThbMU (YCHIHOBUTEISIMU M YCHIHOBJICHHBIMH), & B CIy4asix U B
npejenax, NpeIyCMOTPEHHBIX CEMENWHBIM 3aKOHOAATEIbCTBOM, MEXAY ApPY-
TMMH POJCTBEHHUKAMU U MHBIMH JIMI[AMHU, OIPEAENSAET MOPSAAOK BbISIBJICHUS
JeTel, ocTaBIIMXCs 0e3 momeueHus: poautene, GopMbl U MOPAIOK UX YCT-
pPOMCTBA B CEMBIO, & TAKKE UX BPEMEHHOI'O YCTPOMCTBA, B TOM YHCIIE B Opra-
HU3ALHUIO IS JETeH-CUPOT U JIeTel, OCTaBIIMXCS Oe3 MOMEeYeHHs POIUTENECH.

Bwmecre ¢ Tem, nmockonbky Cemelinblil kogekc Poccuiickoit CDezIepauMH3
HE COJEPKUT ONPEICICHUS TOHATUS «CEMbs», BOZHUKAET MHTEPEC B pac-
CMOTPEHHMH BOIIpOCAa O BO3MOKHOCTH HAJIM4YMs CEMEHMHOMN TalHbI B «HETpa-
JULHAOHHBIX CEMbSIX», B YACTHOCTU MEXKIY MYKUYMHOM U JKEHIIMHOH, HE CO-
CTOSIIIIUX B 3apETUCTPUPOBAHHOM B YCTAaHOBJICHHOM IOpSJKE Opake, XOTs
MPOXKHUBAIOIINX COBMECTHO M BEIYILIUX OOIIEe X035ICTBO.

ITo muenuro M.B. bonnaps, «B Poccum cembell 3aKOHOAATENBHO IIPU-
3HAETCS] TOJIBKO COK03 MEXJYy MYXUMHOM U KEHIIMHOW, MOPOXKIAOIMIMNN UX
mpaBa ¥ 00S3aHHOCTH 110 OTHOIICHHIO JAPYT K JAPYTY U K UX JCTSIM, 3apPETUCT-
PUPOBaHHBIM B OpraHax 3aluCH aKTOB TI'PAKJAHCKOIO COCTOSIHUS, OJIHAKO
ceMeiiHas TalHa, Ha Hall B3I, MOKET UMETh MECTO YK€ C MOMEHTA yCTa-
HOBJICHUS OJIM3KUX, TOBEPUTEIBHBIX OTHOUICHUH MEXAY MY>KUYMHOU U KEH-
IIMHOM, C IENBbI0 (PAKTUYECKOTO CO3/IaHUS ceMbi»”. B KkauecTBe MOJTBEP-
JKJACHUS YKa3aHHBIX BHIBOJIOB, aBTOP yKa3bIBaeT Ha (PaKTUUECKOE COXKHUTEIb-
CTBO MY>XUUHBI M KEHIIUHBI 0€3 perucTpanuu Opaka, 4To «HE JIHMIIAET UX
[paBa Ha CEMEHHYIO TalHy», a TAKKE€ MOJACIUPYET NOTEHUHAIBHYIO CUTYa-
LU0, B KOTOPOW IPOUCXOANUT COKPBITUE MYKXYMHOW M KEHIIMHOW OT OKpY-
xKarommx (akta 3ayaTus pebeHKa, KOTOpOe MPOU30ILUIO A0 OPHUIHATEHOTO
BCTYIUICHHS B 3aKOHHBIN OpaKy.

Cxoxeil mo3uuuu npuuepxuBaercs B.A. HoBuxo, mnpemniararomuii
paccMaTpuBaTh B KAUECTBE HOCUTEIEH CEMEMHON TalHbI «HE TOJBKO CYIPY-

3 Cemeitnblii konekc Poccuiickoit @enepamum ot 29.12.1995 1. Ne 223-®3 (B pexd. or
13.07.2015 r.) // Poccuiickas raseta. 1996. Ne 17.
4 Bonnaps 1.B. TaitHa no poccuiickoMy 3aKOHOAATENLCTBY: MPOOIEMBI TEOPHH U TIPAKTHKH:
Jc. ... Kaua. ropun. Hayk: 12.00.01. Huwxuuii Hosropog, 2004. C. 78.
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rOB, POJUTENEHN U IeTel, HO U IPYTUX JIML, COBMECTHO MPOKUBAOILINX U BE-
JYIIAX COBMECTHOE XO3SHCTBOY .

becciopHO, COBMECTHOTO COXKUTEIBCTBO MYKUMHBI U KEHIIUHBI, BEY-
IIMX 0011ee X0351MCTBO, MOYKET OCHOBBIBAETCS HA B3aUMHOM JIFOOBU U yBaxe-
HUH, B3aMMOIIOMOIIM U OTBETCTBEHHOCTH, OTBEYAsl, TEM CaMbIM, IPUHLIMIIAM
MOCTPOEHHUS CEMENHBIX OTHOLICHUH, IPOBO3MIAILIEHHBIM CEMEWHBIM 3aKOHO-
natenbcTBOM (cT. 1 CK P®). Onnako, mo HameMy MHEHUIO, HUTHYHUE MEXTY
JOJbMU OJIM3KUX JTOBEPUTEIHHBIX OTHOIICHUN HE SIBIISETCS JOCTATOYHBIM
JUISL TIPU3HAHUSL UX COK03a CEMEMHBIM B HOPUIMYECKOM MOHMMAaHHUM, U, KaK
CIIeZICTBHE, BOBHUKHOBEHHUSI CEMEIHOMN TaiiHbl B HeM. OOpaTHOE HAIPaBICHO
Ha IPOU3BOJIBHOE PACIIMPEHUE KaTErOpPUU CEMbU U MPEAMETHOTO MOJIs IPOo-
SIBJIEHUSI CEMEWHOW TailHbl, HE OCHOBAaHHOI'0 HAa HOPMax CEMEWHOr0 3aKOHO-
JIaTeNbCTBA.

Kak oTrmeuaercs B I0pUAMUYECKON JINTEPATYPHI, IOHATUE CEMbU OCO3HA-
€TCSl CKOpee MHCTUHKTHBHO. 3aKOH, C OJIHOM CTOPOHBI, OTPAXKaeT 3TO MOHS-
THE, @ C JPYrOM - peryjaupyer OTAEIbHBIC YYaCTKM COLMAJIBHBIX CBS3EH,
MPUMBIKAIOIINUX K COOCTBEHHO CEMEHHBIM OTHOILCHUSM, a UHOTJA B peaib-
HOM JKM3HM SIBIAIONIMXCA UMHU. Bynyuu yperyaupoBaHHBIMH HOPMaMH Ce-
MEWHOIO IpaBa, BCE 3TH COLUAJIBHBIE CBSI3H YCIIOBHO UMEHYIOTCSI CEMEMHBI-
MU OTHOILICHUSIMH .

PaccmarpuBast moHsATHE «CEMbS» U OTMEYasl CI0KHOCTh C TOUKH 3PEHUs
IOPUJNYECKON B OIpPENEICHUH YETKOIO €€ COAEpKaHMs, MHOTHME aBTOpPBI
MpeAJIararoT CBOU ONpPEeIeHUs JaHHON KaTeropuu.

IIpy 3TOM 3a4acTyr0 CEMBIO PAaCCMATPUBAOT KAaK M COLMOJIOTHYECKOE,
TaK M IOPUAUYECKOE MOHATHE. B CBSA3M € 3TUM MOA ceMbeil mpeaiaramT mo-
HUMATh U "COI03 JINII, OCHOBaHHBIN Ha Opake, poJCTBE (MM TOJIBKO POJICTBE),
MPUHATHU JE€Te Ha BOCIUTAHHE, XapaKTePU3YIOIINICS OOIIHOCTHIO JKU3HH,
WHTEPECOB, B3aUMHOM 3a00TOM (B COIIMOJIOTMYECKOM CMBICIIE); U KPYT JIUII,
CBSI3aHHBIN MpaBaMH U OOS3aHHOCTSIMH, BBITEKAIOMIMMH M3 Opaka, poJACTBa,
YCBIHOBJICHUSI WJIM WHOW (POPMBI MPUHATUS JETEH Ha BOCHHUTAHUE U TPH-

®> Cm.: HoBukos B.A. HenpukoCHOBEHHOCTh YaCTHOM KU3HU KaK KOHCTUTYLLUOHHOE IIPAaBO U
00BEKT YroJioBHO-TIpaBoBoi oxpaunsbl // FOpunnueckuii mup. 2014. Ne 7 // CIIC «KoHcyib-
TaHTILmoCY.

® Cm.: TTocraTeiiHbiit koMMeHTapuil k CemeiiHomMy kozaekcy Poccuiickoit @eaepanuu u Oe-
nepansHOMY 3akoHY «O0 oreke u moneuntenbetBe» / B.B. Argponos, H.I'. Baneesa, E.C.
I'erman u ap.; mop pen. I1.B. Kpamennnnukosa. 2-e u3z., nepepad. u pom. M.: Cratyt, 2010
/I CIIC «Koncynbsranllmocy.
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3BaHHBIMH CIIOCOOCTBOBATH YKPEIUJICHUIO U PA3BUTHIO CEMEUHBIX OTHOIICHUI
(B FOpHIMYECKOM cMBbIcie)" .

[To muennto O.FO. UnbuHOM «CeMbsl MPEACTABISET COKO3 JIUII, CBS3aH-
HBIMH B3aUMHBIMH TPaBaMU U OOSI3aHHOCTSIM, YCTAaHOBJICHHBIMH HOPMaMU
Cewmelinoro koaekca Poccuiickoit denepaiiniu, BOZHUKAIONME HA OCHOBAHUU
MIPOUCXOXKICHUS, POACTBA, OpaKka, YCHIHOBICHHUS W WHOW (POPMBI MIPUHSATHS
JIeTeH B CEMBIO HA BOCIIUTAHUE)Y .

O06001Iass TOKTPUHAILHOE TTOHUMAaHUE TOHITHS «CEMbs» MOXHO CJe-
J1aTh BBIBOJl, YTO 3a4aCTYIO C IOPUINYECKON TOYKU 3PEHUS CEMbsI XapaKTepu-
3yeTcs B3aMMHBIMU TpaBa U OOS3aHHOCTSIMHU €€ UYJICHOB, KOTOPBIE, B CBOIO
odepesb, ycTaHOBJEHbI OTAenbHBIMH HOpMaMu CK P® (mpumeHuTensHO K
cynpyram — pazzaenom III, k ponurensim u getsm — pazaenom [V).

BwmecTte ¢ TeM, ceMeiiHbIM 3aKOHOJATEIbCTBOM HE YCTaHABIMBAIOTCS Ka-
KHe-Tn0o MpaBa U 00S3aHHOCTU MY>KUMHBI M KEHIIUHBI, TPOKUBAIOLIUX CO-
BMECTHO U BeAyHIHX oOliee xo3sicTBo, 6o1ee Toro, CK P® BooOiuie He co-
JEP)KUT TEPMHUHA, OTPEIEISAIONIEI0 YKa3aHHOTO pojJia OTHOIICHUS (TIOHSTHS
«TpaXKTaHCKUN OpaK», «COBMECTHOE COXKHTEIIbCTBOY» BHIPAOOTAHBI B IOPUIU-
YECKOM JIuTepaType U HE UMEIOT HOPMATUBHO-TIPABOBOTO 3akperieHus). Kak
crpaBeyiuBo otMmeuaer T.A. IllepiieHb «aHalu3 POCCUMCKOrO CEMEHHOIO
3aKOHO/IATENbCTBA MPUBOAUT K BBIBOAY O TOM, YTO OTHOIICHUS MY>KUYHUHBI U
JKEHIITUHBI, TTPOYKUBAIOIIMX O0€3 pEerucTpallyi Opaka B OpraHax 3aliuCH aKTOB
TPaKIAHCKOTO COCTOSIHUSI, HE3aBHCHUMO OT IMPOJOKUTEIIBHOCTH X COBME-
CTHOTO TIPOKUBAHHUS OpayHBIMH HE TPH3HAIOTCS M, KaK CIICJICTBHE, BBIBEJIC-
HBbI U3 chepsl CeMEHHO-TIPaBOBOTO peryanOBaHI/Iﬂ»g. CnepoBarenbHO, ce-
MelHas TailHa HEe MOXXET CYIECTBOBATh BHE paMOK ceMbH. OJHAKO YUUTHI-
Basi COBPEMEHHBIE OOIIECTBEHHBIC PEATTNU, XaPAKTEPU3YIOIMUECS OTKa30M OT
TPaIWIIMOHHOTO TIOHUMaHusl Opaka, Mbl pa3/iesieM MO3HUIMHA YYEHBIM, Tpe/I-
JararoiX MPeAyCMOTPETh aJeKBAaTHOE MPABOBOE PEryJIUPOBAaHUE COOTBET-
CTBYIOIIMX OTHOWIeHUHU. Tak, Hanpumep, no MHeHUI0 A.M. HeuaeBoii, «Ha-
3pena mpobieMa MPU3HAHUS MPABOBOTO CTaTyca TaKUX OpakoB, KOTOPHIE

" BumnsikoBa A.B. CemeiiHoe 1 HACTIEICTBEHHOE PABO: yueGHOE Mocobue / OTB. ped. B.M.
Xunayk. M.: Kontpakr, Bonrepc Kiysep, 2010. - 384 c.
¥ Nnbuma O.10. HexoTtopeie acmieKTl COOTHOIICHUS MOHATHI ceMbH u Opaka // CemeiiHoe
npaso. 2006. Ne 5. C. 62.
’ [lepmens T.B. K Bonpocy noHrMaHus IpaBa Ha yBaXKEHUE CEMEMHOM )KM3HU B PELICHUSX
eBporIeiickoro cyza mno npasam yenoseka // Poccuiickmii cyaps. 2009. Ne 9 // CIIC «Kon-
cynbraatllmocy.
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JIOJKHBI BJIeUb 3a COOON ONpe/ieIeHHbIE TPABOBBIE MTOCIEACTBUS B BUAE Ipe-
JO0CTaBJIeHUs] (PAKTUYECKHM CYIpyraM YCTaHOBJICHHBIX NpaB M 00sS3aHHO-
creiin™. [Ipodeccop H.H. Tapycuna Takke cCrpaBeIMBO YKa3bIBacT, 4TO
«hakTuyeckuii Opak OTHOCHTCS K 0CO0OH Pa3sHOBUAHOCTH IPEANIOCHUIOK
BO3HUKHOBEHUS T€X WM MHBIX IIPABOOTHOUIEHUH — K (PaKTHUECKUM COCTOSI-
HUSM (Hapsay ¢ (DaKTHYECKMM «BOCIHUTAaHHEM peOeHKa», «(PaKTUYeCKUM
pa3BoOM» U JIp.) ¥ OoJiee APYrux HNOJABEPrHYT B HACTOSIIEE BpeMs IPaBo-
BOHM JIMCKpPUMUHAIMK, OH HAYMHAETCS B TEPMHHOJIOTMUECKOM I10JI€ U 3aKaH-
YHBACTCS B IPOCTPAHCTBE IIPABOBBIX MIOCTIEICTBHI .

Bwmecte ¢ Tem, 11t coxpaHeHus: HHPOPMAILIUK O YACTHOM JKU3HU MYKUHU-
Hbl M JKEHIIMHBI, Kacawooleics uX 000UX, MOXKET HNPUMEHSATbCSI MHCTUTYT
JIMYHOU TalHbl. XOTs B JUYHOU TAlHE IOPUINYECKOE 3HAUCHUE UMEIOT UHTE-
pechl OTIENBHOIO JIMIA, HE KEJAIOIIEro pasrjalleHHe OIpeesIeHHON HH-
(dbopmanmu, CBEICHUS €€ COCTABIISIONINE MOTYT KacaTbCsl U HECKOJIBKUX JIUII,
Ha 9TO CrpaBemTHBO oOpamaer Banmanue O.A. [anpunkosckas ™. TIpume-
HUTEJNBHO K KOHKPETHBIM >KM3HEHHBIM CUTYallUsIM MHTEPECHI JIUL, HE CBS-
3aHHBIX CEMEHHBIMU OTHOLICHUSMH, MOTYT COBIAJaTh B IJIAHE COXPAHEHUS
nHpopManuy 00 WX YaCTHOM JKU3HU, M C TOW TOYKU 3PEHHS MPABOBasi OXpa-
Ha COOTBETCTBYIOLIEH MH(POPMALUU MOKET ObITh OCYLIECTBIEHA MOCPEACT-
BOM JIMYHOW TAWHBI TPaXkKIaH.

1 HeyaeBa A.M. Cemeiitoe MpaBo: aKTyallbHbIE MPOOJEMBI TEOPUU M MPAKTHUKU. M.:
OpaiiT-U3nat, 2007. C. 87.
1 Tapycuna H.H. Cemeitnoe npaBo: Yue6. [Tocobue. M. : IIpocmekt, 2001. C. 60.
2 Cm.: Manpunkosekas O.A. B3anMocBsi3p CBOGOBI CIIOBA H rpaBa Ha HENPUKOCHOBEH-
HOCTh YaCTHOM >KM3HH, JIMYHYIO U CEMEHHYIO TalHy // AKTyalbHbIe POOIEMBI POCCHICKOTO
mpasa. 2009. Ne 3. C. 142.
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THE FAMILY SECRET IN NON-TRADITIONAL FAMILY
RELATIONSHIPS

I. V. Maklakov
Tver state University

A family secret is seen through the prism of non-traditional family relationships, in-
cluding the author analyzes the current legislation of the Russian Federation and legal
theory regarding the determination of family.

Keywords: information, privacy, civil law, litigation.
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