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AKTVAJIBHBIE BOMPOCHI I'PAKIAHCKOT0
M CEMEHHOIr0 MpaBa

VK 347.626.2

PACCMOTPEHUE U PASPEIHIEHHUE CIIOPOB O PA3JIEJIE
OBLIETI'O UMYIIECTBA CYIIPYI'OB (bbIBIIUX CYIIPYI'OB):
HEKOTOPBIE TEOPETUYECKHUE U IPAKTUYECKHE
ACIHIEKTBI

I10. ®. Becnajgos

Bcepoccuiickuii rocygapcTBennslil yauBepcuteT octuiun (PITIA MIO PO),
r. Mocksa

OmnpenenéH M ucciaeqoBaH KOMIUIEKC IeHCTBUNA, HEOOXOAUMBIX JJIsi PACCMOTPEHHS U
pa3pelIeHus CIopoB O paszzeiie OOIero UMyIIecTBa Cynpyros (OBIBIIMX CYIPYTOB).
ABTOpOM OTMEYEHO, YTO PACCMOTPEHHE U paspelieHHe Ael JaHHOM KaTeropuu
BKJIIOYaeT B ce0s YCTaHOBJIEHHE OOCTOATENbCTB, MMEIONIMX 3HAUCHUE A Jefa;
cobmoneHre mpoueaypbl, ycraHoeiaennoi I[TIK P®; BeiOop, TonkoBaHWEe U
IPUMEHEHHE HOPM MAaTEepHaJbHOTO U MPOIECCyaJbHOTO IIpaBa; OIpeAeIeHue
NPaBOBOW TO3UIMM cyla M OOOCHOBAaHHE €€ 3aKOHHOCTH, OOOCHOBAaHHOCTH U
CIPaBENINBOCTH; TIPOIECCYANBHOE COJICHCTBHIE UCIOTHEHHUIO PEIICHHIO Cy/a.
Knrwouegvie cnoea: pasoen obwezo umywecmea Cynpy208, paccmMompeHue u
paspeuterue el

OaHMM U3 CEeMEMHBIX CIIOPOB, pa3pellaeMbIX CYIOM, SIBISIETCSI CHOP O
paszese o01Iero uMyIiecTBa Cynpyron (ObIBLIIMX CYIPYTOB).

OTHoleHUs,, CBSI3aHHbIE C  pa3/eloM  OO0IIero  MMYIIECTBA,
pernmamentupytorcss CK P®, B wuactHoctu T11. VII; HexoropeiMu
nojoxkeHusmu 1i1. 16 I'K P®D, a taxke uHbpIMH monoxkeHusMu I'K PO,
Hanpumep Ta. XII 00 HCKOBOM [aBHOCTH; HEKOTOPBIMH JPYTMMHU
HOPMAaTUBHBIMM IIPaBOBBIMU akTamH (Hampumep, PenepanbHbIM 3aKOHOM OT
08.02.1998 r. Ne 14-®3 «OO0 oOmectBax ¢  OrpaHUYEHHOU
OTBETCTBEHHOCThIO», DeepanbHbIM 3aKOHOM OT 26.12.1995 r. Ne 208-®3
«O0 akIMOHEepHBIX O0OIIecTBaX», KOrjJa OAMH M3 CYNPYroB — YYacTHUK
oOmiecTBa) ¥ HEKOTOPHIMH JPYTMMHU HOPMATHUBHBIMU IIPABOBBIMH aKTaMH,
perIaMeHTHPYIOLIMMH TPAaBOBOM CTaTyC CymnpyroB (OBIBIIMX CYNpPYTroB) U
MIPaBOBOM pEXHUM UMYyIIecTBA. Pa3bsCHEHHS MO HEKOTOPBHIM MPOOJIEMHBIM
BOIlpocaM JaHbl B nocraHoBieHuM I[lnmenyma BepxoBHoro Cyna P® or
05.11.1998 1. Ne 15 «O mnpuMeHeHMM cyAamMu 3aKOHOJATENbCTBA IPHU
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PAcCCMOTPEHHHU el O PacTOpKeHnH Opaka»’, «O630pe cyneOHOM TPaKTUKK
Bepxosnoro Cyna Poccuiickoit @enepamuu Ne 2 (2016)», yTBepKIeHHOM
[pesuauymom Bepxosroro Cyma P® 06.07.2016 1.2, «O630pe cymebHOI
MPaKTUKWA TIO JeJiaM, CBSI3AHHBIM C pealin3alieldl mpaBa Ha MaTePUHCKHMA
(cemelinblil) kKanuTamy, yreepxaeHHoM llpesunnymom BepxoBaoro Cyna PO
22.06.2016 13, «O030pe cynebOHoit mpaktuku BepxoHoro Cynma
Poccuiickoit @enepauuu Ne 2 (2017)», yrBepxkneHHom Ilpesmanymom
BepxosHoro Cyzna P® 26.04.2017 r. 4, 1 HEKOTOPBIX APYTHX.

[Tpouenypa paccMOTpeHHs W pa3pellieHus Jed [0 CIopaM O pasfelie
o01mero uMmyIiecTBa cynpyron (ObIBIIMX cynpyroB) ycranosiieHa ['TIK PO.

Paznen obmero mmyimecTBa cynpyroB (OBIBIIMX CYNIpPYroB) O3HAYaeT,
KaK TpaBUIIO, TpeKpalieHhe HX oO0IIiei COOCTBEHHOCTH, B TOM 4YHCIIE
COBMECTHOM, KOTOpasi B HEKOTOPBIX CIy4asx MOXET CTaTh JOJEBOM (Ipu
HEBO3MOXKHOCTH pa3ziesia UMYIecTBa B HaType). Pa3znen obmero umyriectsa
BJICUYET BBIJEI KOHKPETHOIO MMYIIECTBAa JIMOO €ro 4acTh KaXKAOMYy U3
cynpyroB (OBIBHIMX CyNpyroB), a HWHOTJAa M B3bICKAHWE pA3HUIBI B
CTOMMOCTH BBIJEJIEHHOTO HMMYILECTBA C OJHOTO W3 HUX MOJb3Y JPYroro,
€ClIi pasfien He ObUI OCYIIECTBICH B COOTBETCTBUU C JIOJISIMH JIUOO HE
SIBJISIETCS] PABHOLICHHBIM.

B Hay4HO# nmuTepaType npeacTaBieHbl pa3IU4HbIe MHEHUS O CYLTHOCTH
pasnena umyiiectBa cynpyroB (ObBiIumx cynpyroB). Tak, E.A. Yedpanosa
oJIaraeT, YTo «O0OUIHOCTh UMYIIECTBA CYNPYTOB MPEKpaIlaeTcs pa3aeioM, B
pe3yibpTaTe KOTOPOTO KaXKIbIH M3 HUX CTAHOBUTCS COOCTBEHHHKOM YacCTH
MMYIIECTBA,  HAXOJMBIIErocs JO paslena B  HUX  COBMECTHOH
cobcternocTH’. C.I1. ['pHIllaes cuMTaeT, uTo pasaen UMYIIECTBA CYIPYTroB
«O03Ha4yaeT OKOHYaHHWe OOIIell COBMECTHON COOCTBEHHOCTH CYIPYTOB, B
pe3ysibTaTe 4ero KaxAblid U3 CYNpPYroB MPHOOpETaeT MpaBo COOCTBEHHOCTH
Ha Kakyl-TO KOHKPETHYIO 4YacThb 3TOr0 HMMYUIECTBA U CTAHOBHUTCS €€
eIMHOMYHBIM  COOCTBEHHUKOM»®, @. 1. XamMuyJuliHa OTMEYaeT, 4YTO
«OOIIHOCTh UMYIIECTBA CYNMPYTOB MPEKpallaeTcsl pa3felioM, B pe3ynbTare
KOTOPOTO KaXJbld W3 HUX CTAaHOBUTCS COOCTBEHHHKOM YacTH MMYIIECTBA,

HaxXOJUBIICTOCA N0 pa3aciia B UX COBMECTHOM C06CTBGHHOCTI/I>)7.

1PI'. 1998. Ne 219. 18 Ho6.

2BBC P®.2017. Ne 3 — 4.

3BBC P®.2016. Ne 12.

4 CTIC «KoncynbTanTllmocy.

5 Yegpanosa E.A. VIMyiiecTBEeHHbIE OTHOIIEHMS B POCCHICKOH CceMbe: MpakT. nocobue. M.:
IOpucts, 1997. 168 c.

6 T'pumaes C.II. IIpaBa u 0OA3aHHOCTH CYNpPYroB IO 3aKOHOjaTenbcTBy P® // CIIC
«Koncynprantllmocy. 2011.

" KommenTapuii xk CemeiiHomy kozekcy Poccuiickoit ®enepauun (mocrateiinbiii) / 3.A.
AxwmetpsinoBa, E.JO. KoBanskosa, O.H. Huzamuesa u ap.; ors. pea. O.H. Huzamuepa. M.:
Ipocnekr, 2010. 560 c.
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Hamo monarate, uTo pasgen oOmIEr0 HMMYIIECTBA  CIEAYeT
paccMaTpuBaTh Kak IpeKpaimieHue oOmeil CoOCTBEHHOCTH CYIpPYIoB
(OBIBIIMX CYHPYTOB); B OTACIBHBIX CIIydasX Kak MEpexo OTIEIbHBIX BUI0B
UMYIIECTBA U3 00IIeil COBMECTHONW COOCTBEHHOCTH B OOIIYIO JOJEBYIO; Kak
BBIJICJI KOHKPETHOTO MMYIIECTBA JHOO €ro 4acTu B Harype JMbOo B JOJIX
KKIOMY U3 CyNpyroB (OBIBIIKMX CYIPYTroB) C BBHIIIATOW KOMIEHCAIMHU B
Clly4yae HEpaBHOIIEHHOCTH pasjena Jinbo 6e3 TakOBOM.

Pazgen oGmiero umyiectsa cynpyroB (ObIBIIMX CYIIPYTOB) MOXKET OBIThH
paccMOTpeH Kak OOBEKTHBHAs KaTETOPHsI M KaK KaTeropus CyOBbEKTUBHOIO
npasa. Kak kareropusi 00beKTUBHOTO MpaBa pas3zes o0IIero UMYIIeCTBa €CTh
npaBo cynpyra (ObIBIIEro cCympyra) Ha paszeia oOIIero HWMYIIECTBa,
ycranoBieHHoe CK P® u apyrumu HOpMATHBHBIMU IPABOBBHIMH aKTaMH,
KOTOpPOE OH BIpaBe OCYHIECTBUTh. Kak KaTeropusi CyOBEKTHBHOTO IpaBa
paszzen oOliero UMyIiecTBa ciaeayeT MOHUMAaTh KaK OCYIIECTBISIEMOE MPaBO
Ha pas3fen OOIIero MMYIIECTBAa KOHKPETHBIM CYyOBEKTOM B KOHKPETHOM
PABOOTHOLICHHH.

O¢ddexTuBHOCTh CyAcOHON 3ammTBl MpaBa Ha pasfesl  oOIIero
UMYIIECTBA  JIOCTHTaeTCsi TMpU  COONIOJGHHHM  MHOTHUX  TpeOOBaHMIA
MaTepHaIbHOTO U MPOLECCYATBHOTO MPaBa.

JlJis TpaBUIIBHOTO PACCMOTPEHHUS W pPa3pellieHHs] BOIpOca O pasfelie
o01iero uMyniecTBa Cynpyros (ObIBIIMX CYHpPYIoB) cyl 00s3aH yCTaHOBHTD
00CTOSITENHCTBA, HMEIOIIME 3HA4YeHWe JUIg Jella U HCCIeAoBaTh
JI0Ka3aTeIbCTBA, TIOATBEPIKIAIONINE ITH O0OCTOSITEIHCTBA; COOIFOCTH HOPMBI
IpoIecCyaaIbHOIO 3aKOHOAATENbCTBA.

OOcrosiTeNnbCTBAMY, HMEIOIIMMU 3HAu€HUE Ui pPAacCMOTPEHUs U
paspelieHus e JaHHOH KaTeropyu, sIBISIOTCS CleAyIoIue:

1) npaBoBO#i peKUM HMYyIIIeCTBa CYNpyroB (ObBIIMX cynpyros) (ria. VI
- VIII CK PD);

2) mepuoj Opaka (ct. 10, 11, 25 CK P®, ra. I, IV denepanbroro
3akoHa OT 15.11.1997 r. Ne 143-@3 «O0 akTax rpakJaHCKOTO COCTOHHI/IH»B);

3) OCHOBaHUSI U BpeMsI IPHOOPETEHHS UMYILIECTBA, €F0 CTOMMOCTh M BUJI
(rn. VI - VI CK PO, rn. XIV T'K POD);

4) OCHOBaHHUS JJIsl M3MEHEHHS PEXHMa HMMYIIECTBA TPU COBMECTHOM
cooctBenHoctH (c1. 37 CK PD);

5) ocHOBaHUS I OTCTYIUICHUS OT NPHUHIMIA PaBEHCTBA JOJCH TMpH
coBmecTHO# coocTBeHHOCTH (cT. 39 CK PD);

6) Hamruue oomwx g0roB (crT. 38 - 39 CK P®D);

7) Hanmune oOpeMeHeHuit npaBamu TpeTbux Jull (1. IX CK PO);

8) npyrue o0CTOATEIbCTBA, ONPE/ICIIeMble B 3aBUCMOCTH OT CYIIIECTBA
UCKa M BO3PAKEHUH M MPUMEHSEMOI0 MaTepUaIbHOI0 3aKOHA.

8 PI’. 1997. Ne 224. 20 Hos6.
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Ha3zBanHbie 00CTOSTENBCTBA ONPEACTSAIOTCS MaTePUAIBHBIM ITPABOM.

A Tenepb 0 MpoLeccyallbHbIX TPEOOBaHUSX.

Brinonnenue npoueccyaibHbIX TpeOOBaHMII COCTOUT B COOTBETCTBHHM
nuckoBoro 3asBieHus TpeboBanusm cT. 131 T'TIK P®; B cobmoaeHuun
npaBui, H3NOKeHHbIX B cT. 132 TTIK P®; B cobmioneHuu mnpaBuia o
MOJICYJTHOCTH; B NPaBHJILHOM OIPEEICHUH NpeMeTa 1 OCHOBAaHUH MCKa; B
NPaBUJIBLHOM COOMpPaHMM M OLEHKE JOMYCTMMBIX M  OTHOCHMBIX
JI0Ka3aTelnbcTBAa M B ONPEACICHMM HX JOCTaTOYHOCTH; B COOJIIOJICHUU
IIPUHLIMIIOB CYIOIPOM3BOJCTBA: PAaBEHCTBA BCEX IEPE] 3aKOHOM U CYJIOM,
CIpaBeJIMBOIO cyaeOHoro pa3buparesnbCTBa, COCTSI3aTEeNIbHOCTH
CYJIOIIPOU3BOICTBA; B IPOBEPKE COOTBETCTBUS JIEUCTBUI CyNpyroB (ObIBIINX
CYyHpyroB)  3akoHojarenbcTBy P®d  Ha  mpeamMer  BO3MOMKHBIX
37I0YTOTPEOICHUH TPAaBOM; B OOECIIEYCHUH 3aKOHHOCTH M 0OOCHOBAHHOCTH
CyAeOHOro aKTa, €ro CIpaBeIJIMBOCTH; B OECIPENITCTBEHHOM HCIOJIHEHUU
Cyn1eOHOTO aKTa; B COOIIOICHUHU POLIECCYATBHBIX CPOKOB H JIP.

Henb3st He OTMETHUTh, UTO PACCMOTPEHHME U Pa3pelleHHe IPa)JIaHCKOTO
Jena o pasjene oO0IIero HMMyHiecTBa CyNpyroB (OBIBIIMX CYIIPYIOB)
OXBaTbIBAaCT BbIOOp, TOJIKOBAaHME W NPUMEHEHUE COOTBETCTBYIOILUX HOPM
3aKOHOJIATENbCTBA, (POPMHUPOBAHUE TPABOBOM MO3UIMH CyIa, 00OCHOBAHHE
€€ 3aKOHHOCTH, 0OOCHOBAaHHOCTH U CIIPaBEJIMBOCTH.

Takum 00pazom, pacCMOTPEHHE M pa3peuieHne IPakJaHCKOTO Jela Mo
cropy O paszaene oOOIIero MMyIllecTBa CyNpyroB (OBIBUIMX CYIPYTOB)
BKJIIOUYAET B ceOsl:

1) ycraHoBiieHHE OOCTOSTEIBCTB, HMMEIONIMX 3HAYCHUE MU Jena,
BBITIOJTHEHUE UHBIX TPeOOBaHHUI MaTepHalbHOTO 3aKOHO1aTesIbcTBa PD;

2) COOMIOJICHUE MPOLICAYPHl PACCMOTPEHUs] M Pa3pelieHHsi CIropa,
ycranoBieHHoH ['TIK PO;

3) BBIOOp, TONKOBaHWE ¥ MPHMEHEHHE HOPM MaTepPHAIBHOTO W
MIPOLIECCYaJIbHOTO MPaBa;

4) ompesieNieHHe MPaBOBOW TMO3MIUHM Cyda W OOOCHOBaHHE e
3aKOHHOCTH, 000CHOBAaHHOCTH U CIIPaBEAJIUBOCTH;

5) nporieccyanpHOe COACHCTBHE MCIONHEHUIO PEUICHHS, PEalbHOMY
BOCCTAHOBJICHHIO (MPU3HAHUIO) HAPYILIEHHBIX (OCIIOPEHHBIX) MPaB.

OO6crosTeNnbCTBA, HMMEIOLIME 3HAUYEHUE Ui Jiela, YCTaHaBIMBAIOTCA
UCXOJS M3 XapaKTepa CIopa; CYIIEeCTBAa UCKa U BO3PaKEHUU; MPUMEHSIEMbIX
HOPM MaTepUaIbHOIO IIpaBa.

Pexum wuMmymiectBa cyrnpyroB (OBIBIIMX CYHNPYIOB) MOXET OBITh
3aKOHHBIM, T.€. PEXHUMOM COBMECTHOM COOCTBEHHOCTH; JOTOBOPHBIM, T.C.
PEXKHUMOM, OIpeAesieMbIM OpauHbIM JIOTOBOPOM; PEKHMMOM CMeIIaHHbIM. B
paMKax KakJOoro M3 HHMX BO3MOXXKHO HaJIM4yHe pPEXUMa COOCTBEHHOCTHU
KaXJOT0 M3 CYNpPYIOB, TO €CTh pa3JesIbHONM COOCTBEHHOCTH, pPa3/eiIbHOIO
HUMYILECTBA.

12
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3aKOHHBIA PEKUM HMEET MECTO NPU OTCYTCTBUU OpavyHOrO JIOTOBOpA
7100 HEMOJHOTO YPETyJIMpPOBAHUS ATHM JOTOBOPOM MPHUHAIIEKAIIETO
CynmpyraMm wumymiectsa. JlOroBOpHOH peX UM ONpeAessieTcss HaludueM
OpavHOro MOrOBOpA, MPUYEM €CIIM OpauyHBIM JOTOBOPOM YPETYJIMPOBAaHO HE
BCE MMYILIECTBO, TO B YaCTH HEYPETYJIMPOBAHHON OpayHBIM JOTOBOPOM
JICHCTBYET 3aKOHHBIA PEXKHUM, T.€. peYb HICT O CMCIIAaHHOM pPEeXHME
UMYIIIECTBA CYIIPYTOB.

[Ton moHsATHE «CMEIIAHHBINA PEKUMY TOIANACT ¥ HATMYKE JOOPAYHOTO
UMyIIecTBA JHOO UMYIIECTBA, NPUOOPETEHHOTO B TMEpUoJ Opaka IO
0e3BO3ME3THBIM C/IeNIKaM (HacleJOBaHue, JapCHHUE U T.I1.)

Havano nepuoga Opaka ompenensercs JHEM 3aKIIOYeHHUs Opaka, T.e.
JTHEM TOCYIApCTBCHHOH PETrUCTpallMM 3aKIIOYCHUs Opaka, a OKOHUaHHE —
JTHEM BCTYIUICHHS B 3aKOHHYIO CHJIy PEIICHHUS CyJa O PacTOPKEHUH Opaka
WIN THEM MpeKpalieHus Opaka B MHOM nopsijike. Hauano GpauHoro nepuona
MOJTBEPKIACTCSI CBHJIETEIBLCTBOM O Opake, OKOHYaHWE — JOKYMEHTaMH O
BCTYIUICHUU PEIICHUS Cy/ia B 3aKOHHYIO CHITY.

CoBMecTHast KHM3Hb [0 3aKIIOUEHHUs Opaka JsubO mpekpalleHue
COBMECTHOM KHM3HHM JI0 FOPHUIUYECKOTO PACTOPXKEHHsI Opaka IOoJyIexar
TIIATEJILHOW MPOBEPKE IyTeM HCCIEAOBAaHUS OTHOCHMBIX, JOMYCTHMBIX
JI0Ka3aTeJIbCTB, C YYETOM UX JOCTATOYHOCTHU JUIS TIOJTHOTO M BCECTOPOHHETO
HCCIICIOBAaHHS ATHX BOIIPOCOB.

OcHoBaHMsI M BpeMs MPUOOPETEHHs, CTOMMOCTh OOIEro MMYIIECTBA,
€ro BHJ TaKXe JOJDKHBI OBITh TIOATBEP)KICHBI COOTBETCTBYIOIIUMU
JOKyMeHTaMH. JloBOJbI CYNpyroB (OBIBIIMX CYNpPYroB) O NPHOOpETEeHUH
UMYIIECTBA CHENHAIbHOTO IIEJIEBOTO HA3HAYCHHs, IO OE3BO3ME3THBIM
clenKaM, B TEpHOJ] COBMECTHOIO NpPOXKHMBaHUS 110 Opaka, B MEpUOJ
pa3fenbHOTO TMPOXHBAHUS BO BpEMsl IOPHIMYECKH JEHCTBYIOIIEro Opaka
HoJuIeXaT BCECTOPOHHEM M OOBEKTUBHOW MpOBEpKEe 10 IpaBUIIaM,
yctaHoBlieHHbIM ['TIK PO.

OtcrynieHue OT MpHUHLMIA PaBEHCTBA JOJEH MPU 3aKOHHOM pPEXHMe
UMYIIECTBA, U3MEHEHHE TPABOBOTO PEKMMa OTIIENBHBIX BHJIOB MMYIIECTBA
BO3MOXXHO JIMIIb 110 OCHOBaHMsM, YykazaHHbiIM B CK P® wu npm
JIOKa3aHHOCTH 3TUX oOctosaTenscTB (c1. 37, 39 CK PO, cr. 55, 59 - 60, 67
['TIK P®D).

OO6mme monry CynmpyroBs Takxke nojiexar pasaeny (cr. 39 CK PO).

Crnenyer NOMHUTB, YTO HE SBISETCS OOIIMM HMYIIECTBO, KOTOPOE
NPUHAIIEKAT0 KaXIOMY M3 CYNPYTroOB 10 BCTYIUICHHS B OpakK; MMYIIECTBO,
NOJYyYeHHOE OJHHMM M3 CYINpPYroB BO Bpems Opaka B Jap, B IOpsIKe
HaCJICIOBaHMSI WITH IO WHBIM 0€3BO3ME3THBIM ClIeKaM (MMYIIECTBO KaXKI0TO
U3 CYIpPYroB); UMYILECTBO, MPUOOPETEHHOE HA JCHEXKHbBIE CPE/ICTBA OAHOTO
U3 CyNpyroB, KOTOpBIE MpPHHAISKATN eMy J0 Opaka; BEIIH
UH/IMBUYAJILHOTO TI0JIb30BaHUs (0AeXkaa, o0yBb M JIp.), 3a HCKIIIOYCHHUEM
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JParolieHHOCTEN U IPYruX MPEAMETOB POCKOIIN; UCKIIOUUTEIBHOE IIPaBO Ha
pe3yiabTaT MHTEIUIEKTYalbHOM JEATEIbHOCTH, CO3JAHHBIM OJHUM U3
CYIIpyroB, MpPUHAIJIEKUT aABTOPY TaKOro pe3yjbTaTa;, MMYILIECTBO
CIEIUaIbHOTO 1eieBoro HazHaueHus (cT. 34, 36 CK PD).

B 0. 15 nocranosnenus [lnenyma Bepxosnoro Cyna PO ot 05.11.1998
r. Ne 15 «O npumeHeHNH CyamMu 3aKOHOJATENbCTBA IPU PACCMOTPEHUN JIET
O pacTopKeHMH Opaka» pa3bsICHEHO, 4YTO «OOIeld COBMECTHOU
cOOCTBEHHOCTBIO CYIIPYToB, mojyiexkaniei pasaeny (m. 1 u 2 cr. 34 CK PO),
ABIISICTCA JII000€ HAXXHUTOE MMU B MEpHOJ] Opaka ABIXKMMOE M HEJBIXKHMOE
HMYILECTBO, KOTOpoe B cuity cT. 128, 129, n. 1 u 2 c1. 213 'K P® moxer
OBITh OOBEKTOM TIpaBa COOCTBEHHOCTH TPa)KJIaH, HE3aBHUCHMO OT TOTO, Ha
UMsl KOTO U3 CYHNPYTOB OHO OBLIO MPHOOPETEHO HIIM BHECEHBI JEHEKHBIC
CpeAcTBa, eciu OpadyHbIM JOTOBOPOM MEXKAY HMMH HE YCTAaHOBJICH HHOUN
peXuM 3TOro wumyiectsa. Pazgen oOmero wuMymiecTBa CyInpyroB
IIPOU3BOJUTCS MO MpaBuiaM, ycTaHoBIEHHBIM cT. 38, 39 CK P® u cr. 254
'K P®. CroumMocTh UMYyIIECTBA, MOJJIEKAILETO pa3jeny, ONpeneseTcs Ha
BpeMsl paccMOoTpeHus nena. <...> B cocraB uMMyIlecTBa, IOJIEKAIIETO
paszfeny, BKIOYaeTcs oOIlee MMYIIECTBO CYNPYroB, UMEIOIIeecs] y HUX B
HaJIMYMU Ha BPEMs PaCCMOTPEHMs Jiena JUO0 HaXOAsIIeecss y TPETbUX JIMIL.
[Ipu pazgene uMyIEeCTBa YUUTHIBAIOTCS TakKKe OOIIME TOJITH CynpyroB (1. 3
ct. 39 CK P®) u nmpaBo TpeGoBaHus 1O 00sA3aTEIHCTBAM, BO3HUKIINM B
HMHTEpEeCcax CEMbH.

He sBnsercst o6mmM COBMECTHBIM UMYILIECTBO, IPUOOPETEHHOE XOTS U
BO Bpems Opaka, HO Ha JIMYHBIE CpEICTBA OJHOTO U3 CYIPYTOB,
MpUHAJIEKABIINE €My J0 BCTYIUIEHHsSI B Opak, MOJyY€HHOE B Jap WU B
MOPSIIKE HAcIeAOBaHUs, a TaKKe BEUIM WHIMBHIYalIbHOTO MOJIb30BAaHUSA, 3a
HCKJIFOYEHHEM JIparolieHHOCTel U Apyrux mpeameroB pockomu (ct. 36 CK
PD)»°.

3acnykuBaeT BHUMaHMs IpaBoBas noszuuus BepxoBHoro Cyna P® no
MOBOAY MMYIIECTBA CIELHMAIBHOIO 1LI€JIEBOro Ha3HaueHus. Tak, BepxoBHBbII
Cyn P® B «OOG30pe cynaeOHOW MpaKTUKU TO JejiaM, CBSI3aHHBIM C
peanu3anueil mpaBa Ha MaTePUHCKUHN (CEMEWHBIIN) KamuTan», YTBEPKIEHHOM
[Tpesunuymom BepxoBHoro Cyna P® 22.06.2016 T. pa3biacHWI, YTO «UMEs
CIeLMaNbHOE 1IEJeBOe HAa3HAYCHME, CPEACTBA MAaTEPHHCKOro (ceMeitHoro)
Kanurajga He SIBJISIIOTCS COBMECTHO HA)XKMTHIM HMMYIIECTBOM CYIPYTOB U HE
MOTYT OBITh Pa3/IeNIeHbl MEKTY HUMI».C.,

IIpu pa3pemennn xoqaTaicTBa O MPUMEHEHNH UCKOBOM JABHOCTH CYLY
HeoOxomumo pykoBoacTBoBaThesi cT. 38 CK P®, rn. Xl TK P® u
pPa3bSICHEHUSIMM, H3J0KEHHbIMU B 1. 19 mnocranoBnenusa Ilienyma

9PI’. 1998. Ne 219. 18 Hosb6.
WEBBC P®. 2016. Ne 12,
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BepxoBaoro Cyna P® or 05.11.1998 r. Ne 15 «O npumeHeHuu cypamu
3aKOHOJATeNbCTBA MPU PACCMOTPEHHH JeNl O PacTOpKeHHH Opaka»'!, B
noctanosiennu [lnenyma Bepxosuoro Cyna PO ot 29.09.2015 r. Ne 43 «O
HEKOTOPBIX BONPOCAX, CBSI3aHHBIX C MPUMEHEHHEM HOPM [’paxkIaHCKOro
Kojekca Poccuiickoii deneparuy 06 NCKOBOH AaBHOCTH» 2,

[Ipy HaIMUMK OLIEHOYHBIX MOHATHUM, UHBIX HESICHOCTEHN B TOJIKOBAaHUU U
npuMeHeHnn monoxkeHnii CK P® HeoOXoauMO y4YUTHIBATH pPazbsCHEHHUS,
comepxamuecs «0O03ope cyneOHoM mpaktku ~ BepxoBnoro Cyma
Poccuiickoit @enepauuu Ne 2 (2016)» (yrB. Ilpesmanymom BepxoBHoro
Cyna P® 06.07.2016 r1.)*3, B mocranosnennn Ilnenyma Bepxosroro Cynma
P® or 05.11.1998 r. Ne 15 «O npumeHeHHH CyJlaMu 3aKOHOJATENbCTBA MIPU
PacCMOTPEHHH JIe O pacTopKeHuu opakan™* u mp.

[loncyaHOCTh  A€nm  OmMpeAemsieTcss MHOTUMH — OOCTOSATENbCTBAMH.
Cornacuo nm. 1 4. 1 cr. 22 T'TIK P® cyabl paccMaTpuBaKOT U pa3peliarOT
UCKOBbIE  Jiela €  ydyacTUEM  TpaxJaH, OpraHu3alui, OpraHoB
rOCyJapCTBEHHOI BJACTH, OPraHOB MECTHOIO CaMOYIPABJIEHUS O 3aIlUTE
HApYIICHHBIX WM OCHApUBaEMbIX MPaB, CBOOO M 3aKOHHBIX WHTEPECOB, 110
CIIOpaM, BO3HUKAIOIIMUM M3 TPaXJAHCKUX, CEMEHHBIX, TPYAOBBIX,
YKUJIMIHBIX, 36MEJIbHBIX, IKOJIOTUYECKUX U UHBIX PABOOTHOIICHUH.

Jena o paznene Mexay CynpyramMu COBMECTHO HaXMTOTO MMYILECTBA
Opy 1[EHE HCKa, HE TMPEBBILIAIOLICH NATHAECATH ThICsu pyOuei,
paccMaTpUBaIOTCsS MUPOBBIM CY/IbEl B Ka4eCTBE CyJa MEePBOWA MHCTAHIUH (TI.
3 4. 1 ct. 23 T'TIK P®). B cnyuae, ecinu 11eHa UCKa BbIIIE Ha3BaHHOMU, TO JIEJI0
NOJCYAHO paiioHHOMY cyay (cT. 23 I'TIK P®).

TepputopuanbHas MOACYIHOCTb J€JI JAHHOW KaTErOpUH OMNpPEEIseTCs
no o0muM mpaBuiaM. BoO3MOXHO TNpPUMEHEHHE HUCKIIOUUTENIbHON
MOJICYIHOCTH, KOT/Ia Hapsily C pa3/ieJioM MMYILECTBA peliaeTcss ¥ BONpPOC O
npaBe COOCTBEHHOCTH Ha Hero. B 1. 2 nocranosnenus [1nenyma BepxoBHoro
Cyna PO Ne 10, ITneayma BAC P® Ne 22 ot 29.04.2010 1. «O HEKOTOPHIX
BOIPOCAX, BO3HUKAIOIUX B CyleOHOH NMpakTHKe MpPU pa3pelieHUH CIOpPOB,
CBS3aHHBIX C 3aIIUTOM IpaBa COOCTBEHHOCTH W JPYrMX BEIIHBIX IPaB»
pa3bsicHEHO, 4To «B cwily 4actd 1 crateu 30 I'TIK P® u vactu 1 crareu 38
AIIK P® ucku o mpaBax Ha HEIBHKUMOE UMYIIECTBO pacCMaTPUBAIOTCSA B
Cyle MO MeCTy HaxXxOXIEHHs OJTOr0 UMYyIecTBa (HMCKIIOUUTENIbHAS
TIOICYAHOCTB )» >,

OTHOCHTENBHO TPeOOBAHUH, MPEABABIAEMbIX K HCKOBOMY 3asIBJICHHUIO O
paszziesie COBMECTHO HaXHUTOIO HMMYIIECTBA CYIPYIOB, OTMETHM, YTO OHO

11 PT. 1998. Ne 219. 18 HO#O.
12PT.2015. Ne 223. 05 okT#0.
BBEBC P®D. 2017. Ne 3.

14 Pr. 1998. No 219. 18 Hos16.
5Pr. 2010. Ne 109. 21 mas.

15



BecmHuk Tel'yY. Cepus "lpaso”. 2017. Ne 3.

JOJHDKHO COOTBETCTBOBATh OOIMIMM TpeOOBaHUSAM, Ha3BaHHBIM B cT. 131, 132
ITIK P®. B uckoBoM 3asBICHUU MAOHKHO OBITh YKa3aHO HMMYIIECTBO,
npuoOpeTeHHoe BO BpeMs Opaka M MOJAJIeKallee pas3/ielly B COOTBETCTBHH C
3aKOHOM; MOTHBBI, 110 KOTOPBIM CYIPYT IMPOCHUT YBEIUYHUTh pa3Mep €ro J10JIu
IIpYU IPENBIBICHUN TaKOro TPEOOBaHUS; IEPEYEHb U CTOUMOCTh UMYIIIECTBA,
MOAJISKAIIETO pasliely M Iepefade KakJIoMy H3 CYIpyroB (OBIBLIMX
CYIPYTOB), ¥ IpyTi€ OOCTOSTENBCTBA, B 3aBUCKMOCTH OT CIIOPHOM CUTYaIUH.

[Ipu mpoBepke COOTBETCTBUS HCKOBOTO 3asBJICHHUS Ha3BAaHHBIM
TpeOOBaHUSAM CyIbsi 00s3aH YCTaHOBHUTH (PAKT YIUIAThl TOCYIApPCTBEHHOU
MOILIMHBI 32 €ro Mojady, a Ipu HaJUYUHU COOTBETCTBYIOIIETO XOAaTaicTBa
paccMOTpETh BOIIPOC 00 OTCPOUYKE MIIM PACCPOUKE €€ YIIaThl.

CornacHo 1. 3 4. 1 cr. 333.20 HK P® npu nojiaue MCKOBBIX 3asiBJICHUI
0 pazjesie UMYIIeCTBa, HAXOIAIIETOCs B 00IIei COOCTBEHHOCTH, a TAKXKE TPU
Mo/iaye MCKOBBIX 3asBJICHUI O BbIAENE JOJIU M3 YKA3aHHOTO MMYILECTBA, O
[IpU3HAHUM TIpaBa Ha JOJII0 B HUMYLIECTBE pa3Mep TOCYAApCTBEHHOM
MOIIJTMHBI UCUUCTISIETCS B CIEAYIOLIEM MOPSIKE:

- €CJIM CIIOp O MPU3HAHHH TMTpaBa COOCTBEHHOCTU UCTIA (MCTIIOB) HA 3TO
MMYILECTBO paHee He peliaics CyloM — B COOTBETCTBHHM ¢ moam. 1 m. 1 cT.
333.19 HK P®;

- €CIIU paHee Cy[ BBIHEC peIlleHHe O MPU3HAHUU IpaBa COOCTBEHHOCTHU
ucTia (MCTLOB) HA YKa3aHHOE MMYIIECTBO — B COOTBETCTBUHU C moAm. 3 1. 1
cT. 333.19 HK P®;

Taxk, B cuiy moam. 1 1. 1 ct. 333. 19 HK PO rocynapctBeHHas monuinHa
Mpyd  TO0Jaye MCKOBOTO  3asBICHUS  MMYILIECTBEHHOIO  XapakTepa,
MOJJIKAIETO  OLEHKe, YIUIAYMBaeTCs B CJIEAYIOIIMX pa3Mmepax B
3aBUCUMOCTH OT LieHbI ucka 10 20 000 py6ineit — 4% 1eHbl UCKa, HO HE MEHee
400 py6mneit; ot 20 001 py6nst mo 100 000 py6neit — 800 py6seit miroc 3%
cymmsbl, npessimtatonieit 20 000 pyomneii.

B cootBerctBum ¢ moxam. 3 . 1 cr. 333.19 HK P® nipu nomaue nckoBoro
3asBJICHUSI UMYIIECTBEHHOTO XapaKTepa, HE MOJUISKAIIEro OLEHKE, a TaKkKe
HCKOBOTO 3asIBIEHHUS HEHUMYIIECTBEHHOTO XapakTepa TIOoCyJlapCTBEHHAs
MOIIIJIMHA YIUTAYUBAETCS B CIEAYIOIIUX pa3Mmepax Al (GU3MYECKUX IHI] -
300 py6ueit; nnst opranuzanuii - 6 000 pyoseid.

Cynpsl TOJKEH YYUTBIBaTh, YTO B PE30JIOTUBHOM YACTH PEIICHHS Cyla
clelyeT yKa3aTh, KaKo€ KOHKPETHO HMMYIIECTBO MEPENaeTCsl KaXIOMY U3
CymnpyroB (OBIBIINX CYIPYTOB), CTOMMOCTh UMYIIIECTBA (B TOM YHCIIE KaXIOH
BEUIM), pa3Mep KoMIeHcanuu (ecid OHa  BBIIUIAYMBAETCS  IpU
HECOPa3MEpPHOCTH pas3jiena), yKa3zaHHe O TMpeKpaleHud mpaBa oOmien

16
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COOCTBEHHOCTH M JIPYTH€ IMOCTAaHOBJICHUS CyJla B COOTBETCTBUH C MPEIMETOM
ncka'®,

JInp colOoieHne MaTepUAIBLHOTO u IIPOLIECCYaTIbHOTO
3akoHozarenabcTBa PO, 00beKTHUBHOE, OECTIPUCTPACTHOE PACCMOTPEHUE JIEeNa,
BCECTOPOHHEE MCCIIEJOBAHUE OOCTOATENBCTB JieNa, T0OPOCOBECTHOCTD JIMII,
YYacTBYIOIIMX B Jelie, TO3BOJIAT MOCTAHOBUTH 3aKOHHOE, 0OOCHOBAHHOE U

CIIpaBeUIMBOE CY/ICOHOE PEIICHHE.
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CONSIDER AND RESOLVE DISPUTES ON THE DIVISION
OF THE COMMON PROPERTY OF SPOUSES (FORMER
SPOUSES): SOME THEORETICAL AND PRACTICAL ASPECTS

Y. F. Bespalov

All-Russian State University of Justice
(RPA of the Ministry of Justice of the Russian Federation)

The article defined and investigated a set of actions needed to address and resolve
disputes about the overall division of property of the spouses (former spouses). The
author noted that the examination and resolution of cases of this category includes the
establishment of circumstances relevant to the case; compliance with the procedure
established by the CPC RF; selection, interpretation and application of norms of
substantive and procedural law; determination of legal position of the court and
justification of its legality, validity and fairness; procedural assistance in execution of
a court decision.

Keywords: division of common property of spouses, consideration and resolution of
cases.
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