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YK 340.1
KJIACCUDOUKALUSA ITPABOBBIX CUCTEM COBPEMEHHOI'O
MHUPA
H. I1. Marwopos

MexperuoHalbHbIM HHCTUTYT SKOHOMUKH U npaBa pu MIIA EBpA3DC,
r. Cankr-IlerepOypr

PaccmaTpuBaeTcs mpoOiemarnka KiaccH(UKanWuM IPABOBBIX CEMEH COBPEMEHHOTO
mupa. M3ydaroTcs BOMpOCHl 3HAYEHHWs KMCTOYHMKA IIpaBa Kak OCHOBBI JUIS
KinaccuuKanuyu TMPaBOBBIX ceMel. PaccMmaTpuBaeTcst COOTHOIIEHHWE  HOPM
HAIMOHAJIBHOTO U MEXYHapOIHOTO IpaBa.

Kniouegovie cnosa: npasosas cemvs, 3aKOH, UCMOYHUK NPA6d, Npasosads cucmemd,
06bIuall, akm npuMeHeHus: npasda, HOPMAMUGHbBLIL AKM.

Kaxxgoe rocymapctBo 00nagaeT yHHKaIbHOW HUCTOpPHEH  CBOEro
pasButus. KynbTypel HapoJOB, HACEISAIOUIMX pPa3jIMYHbIE TOCYIAapCTBA,
OTIU4YaTCsT cBoeoOpazueM. DopMbl TocylapcTBa W XapaKTEPUCTUKU
HAI[MOHAJBHBIX TIPABOBBIX CHCTEM, KaK TpaBWio, (GopMUpOBAINCH Ha
MPOTSHKEHUM MHOTHUX BEKOB M OOYCIIOBJIEHBI Pa3IUYHBIMHU (pakTOopamu —
penurueii, aeMorpadueii, ITHUYECKUM COCTaBOM HACEICHHS, YKOHOMHUKOMH,
MEXTYHAPOIHBIM TIOJIO)KEHHEM W BHEIIHHMH yrpo3aMu, reorpaduueckum
PacCIION0KEHUEM U JIP.

MoOXHO  BBIIETUTH  TMPABOBBIE  CHUCTEMBI  pPabOBIIAJEIBYECKHUX,
(deonanpHBIX, KaMUTAIUCTUYECKMX M COLMAIMCTUYECKUX oOmecTB. B
COBPEMEHHOM MHPE MOXHO OTMETUTh CYIIECTBOBAHUE IPABOBBIX CUCTEM
Pa3BUTHIX KalUTAIMCTUYECKUX M pa3BUBarOIMUXCSH cTpaH. (OcoOEHHOCTH
HCTOPUYECKOTO Pa3BUTHUS HAPOJOB HAJIOKWIA CBOM OTHNEYATOK Ha
dbopMUpOBaHHE HAIMOHATIBHBIX TPABOBBIX CHCTeM. B  pe3ynbrare
CKJIQJIBIBAIOTCSI Pa3JIMYHbIE TUIBI MOHUMAHHUS KOpPIyca MCTOYHUKOB IpPaBa,
IOPUANYECKH 3HAYUMOIO0 HMHAMBUIYAJIBHOTO WJIM TPYIIIOBOIO IMOBEIAEHUS,
B3aMMHOM OTBETCTBEHHOCTH TocydapcTBa W Ju4yHoctd u jp. C npyroit
CTOPOHBI, Ha MPOTSLDKEHUM MHOTHMX BEKOB Pa3BHBAJIMCh WHTETPALMOHHBIC
nporeccel. Hapoasl Mupa ycBaumBaimu JOCTHIXKEHUS B 00JIacTH TPaBOBOM
KyJbTYpbl COCEOHUX CTpaH. MeXIyHapOJHbIE OTHOILICHHUS BO3MOXKHBI
TONBKO Ha OCHOBE €IMHOOOPA3HOTO TMOHWMAHUS OCHOBOIIOJIATAFOIINX
KaTEropuii MpaB ¥ rocy1apCTBEHHOCTH. MHOIME HHCTUTYThI YaCTHOIO ITpaBa
SIBJISIFOTCS  YHUBEPCAJIBHBIMU JIJISI MHOTHUX CTpaH wmupa. Kpome Toro,
JIONIYCKAETCSl JIEMCTBHE HOPM IIpaBa OJHOM HAUMOHAJIBHOW IPaBOBOM
CHUCTEMBI Ha TEPPUTOPHUU APYroro rocygapctsa. B pesynbraTte mpoucxomst
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I00aTM3alMOHHBIE TPONECCHl B 00JIaCTH  YHU(DUKAIMKA HAIMOHAIBHBIX
TIPaBOBBIX CHCTEM..

Ho nonnas yHudukamus B CUIy NPEBAIMPYIOUIMX OCOOCHHOCTEH B
Pa3BUTHM OTJIIEIBHBIX TOCYAAapCTB HEBO3MOXKHA. B pe3ynbTaTe HEKOTOpBIE
CTpaHbl COXPaHSIOT YHHUKAIbHBIE OCOOCHHOCTH CBOUX HAIIMOHAIBHBIX
MPaBOBBIX cUcTeM. JIpyrue MOryT OBITh KJIACCH(UIIUPOBAHBI 110 PA3TMYHBIM
OCHOBAaHMSIM B 3aBUCUMOCTH OT CXOJCTBA OINPEAECIEHHBIX XaApAKTEPUCTUK. B
pe3ynbTaTe BBIJACISIIOTCA CEMbs OOIIETO MpaBa, POMAHO-TEPMAHCKAs, CEMbs
PEIUTHMO3HOr0 MpaBa, COUUATUCTUYECKOIO MpaBa, TPAAULHUOHHBIE IPABOBBIE
CEMbH U Jp.

Kpome Ttoro, cremyer oTMeTHTh TOT (AKT, YTO HHTETPALMOHHBIC
OpOLEeCcChl ~ MOTYT  NPUBOAUTH K  (OPMHpPOBAHHIO  yCTOMUYMBBHIX
DKOHOMHUYECKUX M  TOJUTHYECKUX  MEXKAYHAPOIHBIX  OOBEAMHEHHI
rocylapcTB U Jaxke (OPMUPOBAHUIO HOBBIX TOCYJIAPCTB HA OCHOBE COIO3HBIX
JIOrOBOPOB. B pe3ynprare MOXHO TOBOPUTH O IPABOBOM CHCTEME CTpaH
EBponeiickoro coro3a, TamoxxeHHOTO coro3a W Jp. | oOamu3alnroHHBIE
MPOLECChl MPHUBOAAT K CKIAJIBIBAHUIO €IWHOW IIPAaBOBOWM CHCTEMBI,
MIOCKOJIbKY IIPABOBBIE CHUCTEMBI BCEX CTPaH MHpa MOCTENEHHO HAYMHAIOT
0a3upoBaThCid HA CIMHBIX MPUHIHUIIAX CBOEr0  (QOpMUpPOBaHUA U
(GyHKIIMOHUPOBAHHUS.

KomnaparuBuctuka (comparativus — CpaBHUTENbHBIN)  SBISETCS
0OIIeHAYYHBIM METOJIOM HCCJIEIOBAaHUS M HCIIOJIb3YETCS B CPABHUTEIHHOM
IIPaBOBEJACHUU. JIaHHBI METOJ MCIOJIb3YEeTCS B FOPUIAMYECKOW HayKe IS
COMOCTABJICHUS W CpPaBHEHUS IOpHUAWYECKUX (HaKTOB, 0OcoOEHHOCTEMH
TIPAaBOBOMH KYIBTYpHI, CIIOKHUBIINXCSA B HAIIMOHAIBHBIX MPABOBBIX CHCTEMAX>.
B pesynbprare ycTaHaBIMBAKOTCS CXOACTBA M Pa3iInuusl, ONIPEHEIISIIOTCS
OCHOBHBIC HAIIPABJICHUS JAJIbHEUIIETO Pa3BUTUSA HALMOHAIBHBIX MPABOBBIX
CUCTEM M MPaBOBbIX ceMel. [IprMeHeHrne qaHHOTO MeTo/1a HEOOXOAUMO st
YCOBEPIICHCTBOBAHHUS HAIMOHAJIBHBIX CHCTEM 3aKOHOJATENbCTBA, IS
onpezaeneHus: 3pGEeKTUBHBIX CIOCOOOB pelleHni MpodIeM, BOSHUKAIOIINX B
TIpoIiecce Pa3BUTHS TOCYNAPCTB U PETHOHOBS,

Teopust pa3paboTKM THUMOJOTH3AIMU TPABOBBIX CHCTEM SIBJISUIACH
MPEAMETOM HCCIIEIOBAaHUSI MHOTHUX OTEUYECTBEHHBIX M 3apyOCKHBIX YUEHBIX.
B ux uuncne neobxonumo otmetuth P. [laBuma, M. Ancens, K. Ipaiirepra,
A. Cannosa, . Hoga, B.A. TymanoBa, M.H. Mapuenko, FO.A. TuxomupoBa
U JIp. OTu y4y€HbIE TO-pa3HOMY MOAXOASIT K BOMpocaM KiacCcHU(UKAIMH
HallMOHAJIBHBIX TMPaBOBBIX cucTeM. B wactHocTH, P. JlaBUI K Takum
MOKA3aTesIM, TIO3BOJISIONINM MPOBOIUTE KIACCU(PUKAIIUIO MPABOBBIX CHCTEM
W BBIICTIEHWE OCOOBIX TIPABOBBIX CEMEH, OTHOCHT: HCTOPHYECKHUE

! Tasun P. OcHOBHBIE IPaBOBBIE CUCTEMBI COBpeMeHHOCTH. M., 2002. C. 141.
2 Menexun A.B. Teopus rocynapcTsa u npasa: yuebuuk. M., 2009. C. 321.
% Teopus rocynapctea u npasa: yueouuk / mop pen. A.C. Iuronkuna. M., 2006. C. 141,
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ocoOeHHOCTH (OPMHUPOBAHUSI TPABOBOH CHCTEMBI, CTPYKTYPY CHUCTEMBI
npaBa M HCTOYHMKM mpaBa®. B cBoro ouepenp A.X. CaumoB OTMedaer
OOIIHOCTh MPOMCXOXACHUS HMCTOUYHUKOB IpaBa, OCHOBHBIX IPABOBBIX
TIOHATHIA, METOJIOB 1 CIIOCOGOB Pa3BUTHS HAITMOHALHBIX MPABOBBIX CHCTEM .
K. IlBaiirept oTmeuaer cBoeoOpasHe HCTOYHHMKOB IIpaBa, WX MPHUPOIBI
BO3HUKHOBEHHUS U  (QYHKIMOHHPOBAHUS, CIOCOOBI  TOJIKOBaHHUS U
(dbopMHUpOBaHMS MHCTUTYTOB IpaBa, MPABOBYIO HUJCOJOTHI0O U XapaKTEpHBIE
OCOOCHHOCTH CKJIa[pIBaHMUsI IpaBOBOW cuctemMbl. Ho B 1enom Bce
pPaccMOTPEHHbBIE aBTOPHI BBIAEISAIOT CYLIECTBOBAHUE ABYX OCHOBHBIX CUCTEM
— pOMaHO-TepMaHCKOM (KOHTHMHEHTaJIbHOM) M OO0IIero ImpaBa, TaKxKe
BBICIISIIOTCS  TPaJAMLIMOHHBIE TIPAaBOBbIE CEMbU M CEMEWCTBO CTpaH
COLIMAJIMCTUYECKOTO MpPaBa.

Kpome Toro, B crity 00ITHOCTH OCOOEHHOCTEH HCTOPHUYECKOTO Pa3BUTHS
U reorpauuecKkoro TMOJOXKEHHUs, 4YTO OOBEKTHBHO CKa3alloch Ha
0c00eHHOCTSIX (POPMUPOBAHMS X HAIIMOHAIBHBIX MPABOBBIX CHCTEM, MOXKHO
OTMETUTh pAa3JIMYHbIe BapHAHTHl KiIaccu(UKAIMK TPaBOBBIX cHCTEM. B
pe3ysibTaTe BBIACNAIOTCS IPaBOBbIE CHUCTEMBI Trocynapcts  EBporbl,
Jlatunckoii Amepuku, Tpommueckoii Adpuku, rocygapcTtB A3HaTcKo-
TuXooKeaHCKOro pervoHa M JAp. TOCYIapCTB PEIUTHO3HO-TPAIUIIMOHHOM
OpUEHTAllMM, B IEPBYIO OuYEpeAb CTaHbl HCIAMCKOrO IIpaBa, a TaKXkKe
OOBIYHOTO TIpaBa; IIPABOBBIE CHCTEMBI PA3BUTHIX KaUTATUCTUICCKUX
roCy/lapCTB M Pa3BUBAIOLIUXCS CTpaH; TOCYJapcTBa, OCBOOOJIMBIIHUECS OT
KOJIOHUAJIBHOW 3aBUCUMOCTH.

[Ipu sTomM Treorpadpuyeckue ¥  UCTOPUYECKHE  OCOOEHHOCTH
(GbopMHpOBaHUSI TOCYAApCTB, KYJIbTYpHbIE TpPAAUIUM U PEIUTHO3HBIC
0COOEHHOCTH, KaK IpPaBUJIO, HO JAJEKO HE BCerja IMO3BOJISIOT BBIICIUTH
MPUYMHBI U OCHOBBI (OPMHpPOBAHUS MMEHHO ONPEICNEHHBIX THUIIOB
[IPaBOBBIX CHUCTEM B TOM WM HMHOM rocynapcrse. Hampumep, ¢ ongHoi
CTOPOHBI, CHCTeMa OOIIEro MpaBa XapakTepHa JUIsl CTpaH, HaXOAMBILUXCS B
KOJIOHMAJIbHOM 3aBUCUMOCTH OT BenukoOpuTanuu, 4to U 0O0YyCIOBUIO
(dbopMupoBaHHe TaHHOW MpaBoBoil ceMbU. C APYyroil CTOPOHBI, rocyAapcTBa
Jlatunckol Amepuku, ObiBIIME KonoHuu Mcenanuu u [lopryranuu, nogo6HoO
CBOMM OBIBIIMM METPOIOJIUSM MPUHAAIEKAT K POMaHO-TEPMaHCKOU
mpaBoBoM cembe. CTpaHbl TPaAMLIMOHHOW CEMBM HCIAMCKOIO IIpaBa B
3HAYUTENIBHON YacTU COCTOSIT M3 apabCKUX TroCyAapcTB U JIPYTHX CTPaH ¢
MYCYJIbMaHCKUM HaceJIEHUEM CO CBOEH rpajanueil Ha CyHHUTOB WM LLIUUTOB.
Ho B 1O xe Bpemsi ObiBIIyI0 KOJIOHHIO BenmukoOputanun Muauio Henb3s B
MOJTHOM Mepe OTHECTH K TocyaapcTBaM oOIIell cucTeMbl IpaBa, B HeEH
CHJIbHBI OCHOBBI KOHTHHEHTAJILHOTO TPaBa, a TAK)Ke CUCTEM OOBIYHOTO MpaBa

4 Naun P. Vka3. cou. C. 212.
° Caumor A.X. CpaBHHTENEHOE NpPaBOBENEHWE (OCHOBHBIE MPABOBBIE CHCTEMBI
coBpeMenHocTH) / of pen. B.A. Tymanosa. M.: IOpucts, 2003. C. 241.
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MHOTHX HapojoB, €€ Hacemstomux. Anonus u FOxuas Kopes, HecMoTpst Ha
CWJIbHOE BIIMSHUE HOPM Tpaguluil U OOBIYHOTO TWIpaBa, OTHOCSITCS K
KoHTHHeHTanbHOM cucteme. Ha Kybe, B Kutae, Boername u CeBepHOit
Kopee coxpaHsaioTcsi mpUHLIMINUAIbHBIE OCOOEHHOCTH MPaBOBOM CHUCTEMBI
COLIMAJIUCTUYECKOr0 rocyaapcrBa. Kpome TOro, BaKHbBIE JOCTHXKEHHS,
c(hOpMUPOBAHHBIE B HAIMOHAIBHBIX IPABOBBIX CHCTEMax OJHHUX CTpPaH,
CTaHOBSITCS JIOCTH)KEHHUEM JIpyTHX CTpaH. B pe3ynbrate aOCOIIOTHO
YHHUKAQJIbHBIX HAI[MOHAJBHBIX IPABOBBIX CHUCTEM B MHUpPE HE CYIIECTBYET.
PaBHpIM 00pa3oM © B pa3jM4YHBIX MPABOBBIX CEMbSIX BCTPEYAIOTCA
BBIpQXCHHBIC B PA3JIMYHON CTENEHU 3JIEMEHTHI MpaB JPYTUX IPABOBBIX
cemeil. Hampumep, B cucteme oOmiero mpaBa 3Ha4eHHE HOPMATUBHOTO aKTa
Kak HCcTOYHHMKa ((opMbl) MpaBa HEYKIOHHO YBenu4MBaerci. B cBoio
ouepellb, B CEMbE POMAHO-TEPMAHCKOI'O IpaBa CYJEOHBIN INpPELENEeHT He
ABIIIETCS MCTOYHMKOM IIpaBa, HO, TeM HE MeEHee, PEIICHUS BBICIINX
Cy/1e0HBIX HHCTaHIMH 0071a1a10T BaXKHBIM PYKOBOASIIMM JAeHcTBHEM®,

B ocHoBe mnpuBen¢HHONW B MaHHOM HCCIIEIOBAaHUM KiacCU(DUKALIUN
IIPABOBBIX CUCTEM JIEXKAT CIAEAYIOLINE KPUTEPHUHU:

1) ucrounuku (popmbi) npaBa. OOBEKTHBHOE MPABO INIABHBIM 00pa3oM
3aKJIF0YAeTCs B HOPMATUBHBIX aKTaX, BayKHEHIIEEe 3HAUEHUE CPEU KOTOPbIX
OPUHAUICKAT  MPUHATHIM  3aKOHOAATENbHBIMU  MPEACTaBUTEIbHBIMU
opranamu Biactu. C Jpyrol CTOpPOHBI ONpENEINAIOIIEEe 3HAUCHUE
MPUHAICKUT AESITeIbHOCTH CYNEOHBIX OpraHoB BJIACTH, B pe3yibTare
KOTOpO popmMupyeTcs cucTema MpereieHTOB;

2) CBETCKOE MM TPAJIUIUOHHOE, OOBIYHOE, PEIMIHO3HOE MpaBo. B
pe3yibTare BBISABISAETCS pOJIb OPraHOB TOCYAapCTBEHHOM  BIIAaCTH B
(GopMHpOBaHHM HOpPM TPAaBOBOM CHUCTEMbl. B OCHOBe TpaaWIIMOHHBIX
IIPABOBBIX CHCTEM JIEKHUT BBIPAXKEHHE PEIUTHO3HBIX U MHBIX MPEIIUCAHUM,
CBSI3aHHBIX C TpaaAuLMsAMU Hapoaa. CaMu MpUHUMaeMble HOPMAaTUBHBIE aKThI
JIOJIKHBI COOTBETCTBOBATh 0OBIYASsIM U PEIUTHO3HBIM TEKCTaM;

3) npaBoBbIC CUCTEMBI, oOnanarommue OIIpEeACIEHHBIM
neneopueHTupoBanueM. LleHHOCTHOe 3HaueHHe HOPMATHUBHBIX IPEIIUCaHUH
JEeKalMX B OCHOBE HAI[MOHAJBHBIX IPABOBBIX CHCTEM. B 3TOi CBA3M
BBIJIETISIIOTCSL TOCYIapCcTBa COLMAIIMCTUYECKOro IpaBa. B paHHOM ciydae,
HECMOTPs Ha OOIIHOCTb CHCTEMbl HICTOUHUKOB IIpaBa ¢ pOMaHO-TepMaHCKON
ceMbéil, onpezensercs ocoboe IEHHOCTHOE 3HAUY€HHE MpaBa Kak TaKOBOTO.
['ocymapcTBo M mpaBo He 00J71a/1al0T IIEHHOCTBIO CaMU MO cebe, OHU JIUIIb
WHCTPYMEHT ISl IOCTPOEHMSI HOBOI CHCTEMBI OOIIIECTBEHHOTO CTPOSI.

6 Naun P. Vkas. cou. C. 301.
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