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AKTVAJIBHBIE BOMPOCHI I'PAKIAHCKOT0
M CEMEHHOIr0 MpaBa

VIK 347.626

BOIIPOCHI IPUMEHEHUSA BPAYHOI'O 1OT'OBOPA
B OTHOIIEHUHU BU3HECA OJHOI'O U3 CYIIPYT'OB

JI. A. EMeanna

HUI'CY PAHX u I'C nipu [Ipesunente Poccuiickoit @enepanuu, r. Mocksa

HccnenoBaHbl pa3invHbIe aCMEKThl IPUMEHEHHs OpavyHOro JI0TOBOpPa B OTHOIICHHU
Ou3HECa OJJHOTO U3 CYNPYIOB C Y4€TOM Cy/IeOHOM nMpakTuKU. Ha OCHOBE BBISBICHHBIX
npobJieM JIeNaroTcs BBIBOABI O HEOOXOMUMOCTH COBEPIICHCTBOBAaHHS psiza
3aKOHOJIATEJIbHBIX TIOJIOKCHUH, OTHOCSAIIMXCSA K BOMPOCAM MPUMEHEHUs OpavYHOrO
JIOTOBODA.

Knrouesvle cnosa: cemvs, cemeliHble  OmMHOUleHus,  pakmuyeckuti  O6pax,
3ape2ucmpuposantbvlii Opak, pacmopoicenue 6paxa, arumeHmol, npasa oemell.

B HacTosiiee Bpemsi MMYIIECTBEHHBIE OTHOMICHUS MEXIY CYNpyramu
MOTYT PEryJaupoBaThCS KaK Ha OCHOBE 3aKOHA, TaK U IyTEM 3aKJIIOYEHHUS
CHENHATBHOTO JIOTOBOpPa MEXJIy HUMH (TaKk Ha3bIBAEMOro OpavyHOro
KOHTpaKTa), KOTOPbIM MOXET ObITh U3MEHEH 3aKOHHBIN PEeKUM UMYIIECTBA
CEMBH.

Kak wusBectHo, no mnpunsatus CemelHoro koxaekca Poccuiickoin
Oenepann 1995 1. poccuiickoe OpayHO-CEMEHHOE 3aKOHOJATEIhCTBO
UMIIEpaTUBHO YCTAHABJIMBAJIO PEXHM oOOIIeld COOCTBEHHOCTH CYIPYIOB.
JlaHHBI peXWM HH TpH KaKhX YCJIOBUSAX HE MOr OBITh HM3MEHEH
COIJIAIIEHUEM CTOpPOH, B TOM 4YMcie U OpadyHbIM J1oroBopoM. COBMECTHOM
COOCTBEHHOCTBIO CYMPYTOB CUMTAJIOCh BCE MMYIIECTBO, KOTOpOE OBLIO
npuoOpeTreHo uMH B nepuoa Opaka. Ilpu ompeneneHun cocraBa UMyIIECTBa
HE TPUHUMAJIOCh BO BHHMAaHHUE, KTO KOHKPETHO W3 CYNPYTrOB MPHOOpETan
UMYIIIECTBO, KTO 3apabaThiBajl CPE/ICTBA HA €ro MOKYIKY U Ha Yb€ UMs OHO
3apeTUCTPUPOBAHO.

B nu4HOM COOCTBEHHOCTH CYNPYrOB OCTAaBaJOCh MPHU ATOM J0OpavyHoOe
MMYIIECTBO, a TAKKE UMYIIIECTBO, KOTOPOE OBLJIO MOJIYyYeHO B TIEpHoJ Opaka
B Jap, IO HAaCIEACTBY, M BEIIM MHIUBHIYaJbHOTO MOJb30BaHMUA.
CymiecTBoBaio TOJNBKO OJHO HCKIIOYCHHE, KacaBIlleecs TaK Ha3bIBAEMBIX
IPEIMETOB POCKOIIIH.

HeoOxonumo moscuuts, uto KobC PCOCP 1969 r. mpunumancs B
3MOXY, KOTJAa HM O KaKOM MpeIIpUHUMATENbCTBE, @ COOTBETCTBEHHO U O
BO3HHUKAIOIIMX  BMECT€ C  HUM  HMMYIIECTBEHHBIX  OTHOIICHUSX,
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3aKOHOAATENbCTBO HAIlEll CTpaHbl HUYEro HE TroBOpwiIo. Bmuote 10
npunsaTus Cemeirinoro koaekca Poccutickoit deneparuu 1995 r. aTot nmpoden
IPEMSTCTBOBA] LIMBWIN30BAHHOMY BBICTPAMBAaHUIO OTHOLICHUM MEXAY
CyIpyramu.

Cnenyer, oOJHaKo, OTMETUTb, YTO B OTHOIIEHUU CEMEIHOrO
npeanpustiasi B cT. 8 3akoHa PCDOCP or 25.12.1990 r. Ne 445-1 «O
NPEINPUATHIX U MPEANPUHUMATEIBCKON IEATETBHOCTH» OBLIO YKa3aHO, YTO
OHO IMPHUHAUICKUT YJIEHaM CEMbUM Ha IpaBe oOmEed [goJeBOH, a He
COBMECTHOH COOCTBEHHOCTH, MPH YCIOBHUHU, YTO MHOE HE MPEIYyCMOTPEHO
JOrOBOPOM MEXJy HHUMH. Takum oO0pa3oMm, KaxAblii W3 CYNpyroB —
YYaCTHUKOB CEMENWHOTO IMPEANpPHUATHS — UMEI NPaBO HE TOJBKO Ha JIOJIIO B
UMYIIECTBE CEMEHHOT0 MPeINpUATUs, HO U Ha YacTh JJOXOJa B COOTBETCTBUU
C yupenuTeNbHBIMU JIOKyMEHTaMu. B ToM ciiydae, eciau OJMH U3 CYNpPYyroB
ABIISUICA ~ y4YpeAMTENeM WM  YYaCTHUKOM  TNpEeANpHsITHs  JI0O0OoMH
OpPraHU3alMOHHO-TIPaBOBOKH  (OopMBbI  (TOBapHUIIECTBA,  AKIHOHEPHOTO
o01iecTBa), Ha €ro JOJII0 PACHPOCTPAHSUICS pPeXHUM OOIIeld COBMECTHOMN
COOCTBEHHOCTH CYIPYTOB, IIOCKOJIBKY HHKAKHX OTOBOPOK Uil JAaHHBIX
ClIyyaeB B 3aKOHE HE CYILECTBOBAJIO.

Ha npakTtuke 370 peann3oBbIBaIOCH CIEAYIOIIMM 00pa3oM:

a) caM KamnuTaja, KOTOpbIii OblI BHECEH B MPEANpPUSATHE OJHUM U3
CynpyroB (Bo BpeMsi Opaka), sBIsuICS OOIIed COOCTBEHHOCTHIO 000HMX
CYIpYTOB;

0) Bce JOXO/Ibl, OJYyYEHHbIE CYNPYTrOM-TIpEAIPUHUMATENEM KaK B BHUJIE
BO3HArpakKJACHUs 3a BBINOJHEHUE ONPEAETICHHBIX (DYHKIMH, TaK U B BHJE
J0X0/la OT BHECEHHOro KamuTtaja (Hampumep, MPOLEHTHI 10 OOIUraiusm,
JUBHJIEH/ABI 10 aKIUsAM), NPUHAAISKAIM HE TOJIbKO €My JHMYHO, HO U
COOTBETCTBEHHO JAPYTroMy CyNpyry;

B) BTOpO#M Cympyr Obl1 BIpaBe MOTpeOoBaTh pasjiena BCEro COBMECTHO
HaXXUTOT'O UMYILECTBA, B COCTaB KOTOPOI'O MOTJIO BXOJAUTh NPEANPUATHE UIH
noist B HeM. [lanHoe TpeOoBaHHME MOIJVIO OBITH MHPEABABICHO B JIIOOOH
MOMEHT — Kak B Mepuoja Opaka, Tak M IIOclie pa3BoJa B TEUYECHHE
TPEXTOJIUYHOIO CPOKA UCKOBOM TaBHOCTH.

Bce oOmiee nMyiiecTBo cynpyroB AenniIoch MEX1y HUMHU nopoBHY. He
YUUTBIBAJIACh CTENEHb KOHKPETHOI'O Y4acTUsl KaXKJIOTO U3 CYNPYTOB B €ro
npuobperenun. Haubonee pacnpocTpaHEeHHBIM MHPUMEPOM  MOJOOHOM
CUTYyallUU CTaJIO MpeIbsBICHUE ObIBIIEH CYNPYroi npeAnpruHUMATEINs Mocye
pa3Boja C HUM TpeOOBaHUS O BBIIJIATE CTOMMOCTH IOJIOBUHBI BCETO
nMmyuectBa. IIpu 3TOM B cocTaB MOANEXKAILIETO pa3feily UMYILECTBA MOIJIO
BXOJIUTh U HMMYIIECTBO MPEANPUATHS, YTO caMO IO cebe B psjie ciyyaeB
MOTJIO TIPUBECTH K HEOOPATUMBIM MOCIIEICTBUSAM C TOUKH 3peHus ouzHeca. B
pe3ynbTaTe Takoro pasfelia Cynpyry-OM3HECMeHYy B KOPOTKHH CpOK
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HE00X0UMO OBLJIO BBITUIATUTH TOJOBHHY BCEX aKTWBOB. Ha mpakTuke 31O
HEPEIKO 03HAuaI0 HEU30eKHYIO JTUKBUIAINIO TPEAIPUITHUS.

OnTUMalIbHBIM BBIXOJIOM M3 TIOJJOOHOM CHTYyaIMH SIBUJIOCH OBl IPUHSTHE
COTJIAllIEHUS] MEXIY CcynpyramMu o0 yperyjiupoBaHHUM B3aWMHBIX TpaB U
oOsi3anHOcTeil. Takoe cornameHue CrocoOCTBOBAIO OBl TI'PaMOTHOMY
pacropsHDKEHUI0 UMYILECTBOM B IepHoJl Opaka U Obulo Obl HalpaBlIEHO Ha
3alIUTy WMYIIECTBEHHBIX IpaB CYNPYroB, B TOM YHCIE U B OTHOIICHHUH
OouzHeca. PopMoOIl TaKkoro CcorjamieHus W cTajdl OpayHblii JOroBOp, B
3apy0OexXHBIX CTpaHax, B OTIIMuMe oT Poccuu, siBIEHHE BIOJIHE OOBIACHHOE,
UMelolIee K TOMY K€ MHOTOBEKOBYIO HCTOPHIO.

WuTepecna curyanus, ecid Opak 3aKiIOYEH MEXAY CYNpyramH,
KOTOpBIE 3aHUMAIOTCS OM3HECOM U KOTOpPBIE 10 BCTYIJICHUS B Opak UMeNu
3HAUUTENBHBIH ~ 00BEM  UMYIIECTBA, HEOOXOAUMOTO  JIJISl  3aHSITHS
OpeNPUHUMATEIICKON  AesTenbHoCThio.  [losToMy nsi  TOro, 4TOOBI
COXPAHHWTh CBOM KamUTAIbl B Pa3IUYHBIX HETPEABUIACHHBIX CHTYaIHsX,
HampuMep, B ciyyae OaHKPOTCTBA, /Ui CYIPYroB OyAeT JIY4IINM BBIXOJAOM
3aK/II04YeHrEe OpayHOro J0roBopa. B 3aBucMMOCTH OT CUTyalluu Cynpyram-
Ou3HecMeHaM Oy/eT BIIOJIHE YMECTHBIM BKIIIOYEHHE B OpadHbIil JOTOBOP
MOJIOKEHHS O PEKUME pa3leNbHOW COOCTBEHHOCTH Ha MMYIIECTBO HIIM €0
OTpeIeNIEHHYIO YaCTh.

Bo3MoskHBIE TPOOIEMBI TIPY pa3/ielie UMYIIECTBA OKUAAIOT CYIPYTOB B
TOM cjy4ae, €ClIM OHHM HE€ YPEryJlupOoBalld HMMYIIECTBEHHBIE BOIIPOCHI B
OTHOUIEHUHU aKIUW U JT0J€N B KallUTaJIe KOMMEPYECKUX OpraHU3allnid.

Bo MHOrOoM 3T0 OBUTO OOYCIOBIEHO TEM, UYTO C Pa3BUTHEM PBIHOYHBIX
OTHOIIIEHUW B Halllel cTpaHe, KOorja MpeAnpUHUMATENbCKAs NeATeTbHOCTh
nonyunia oQUIMANBHBIA CTaTyC, Y CYINPYTOB CTald BO3HHMKATh MPOOIEMBI
IOPUIMYECKOTO XapaKkTepa, CBA3aHHBIE C TeM, YTO (DaKTUUECKUU BIIajiesel]
BCEro WJIM YacTH MPEANPHUSATHS 4acTo 0(OpMIISIT COOTBETCTBYIOIIKE TIPaBa Ha
ydqacThe B OM3HECEe Ha OJHOTO M3 YJIECHOB CBOEW ceMbU. B OONBIIMHCTBE
CIIy4aeB 9TO OblIa cympyra OM3HECMeHa, HO MHOTJa U KEHIIWHA-OM3HECMEH
odopmisiia TIpaBa Ha ydacTue B OusHece Ha Myxka. Kak mpaBuio, 3To ObUIO
O0OyCIIOBIIEHO ~ HEBO3MOXHOCTBIO ~ COBMEIIaTh  MPEANPUHUMATEIHCKYIO
JEeSITEIbBHOCTh € TOCYAAPCTBEHHOW Cily:k00i 1100 »KelaHueM CKpbITh OT
rOCy/IapCTBEHHBIX OPTaHOB MaciTad BeeHus: Ou3Heca.

B urtore momyvanoce, uTo QakTUuecKuil Biajenen Ou3Heca ajeKko He
BCerja SBJSUICS ero OQUIIHAIBHBIM BiajenbieM. [IpobneMsl ke BOSHUKAIH,
€CJIM TIepe]l CyIpyraMu BCTaBaJl BOIIPOC O PAaCTOPKEHUH Opaka.

B »TOM citydae BTOpoOii cympyr, KOTOPBIH SIBISUICS Ha Oymare, HO HE TIO
CyTH BJajesbleM Ou3Heca, Kak MpaBuio, OTKAa3bIBAJICS BO3BpallaTh OM3HEC,
YTO MPUBOJWIO B HTOT€ K [UTUTEIHHBIM Cy/ICOHBIM MPOIIECCaM.

Hepenku Obiim u ciiydad, Korja IIOClieé pa3BoJa BO3HHMKAIU
UMYIIECTBEHHbIC TPEOOBAaHUS B OTHOIICHHH OJHOTO U3 OBIBIINX CYIpPYTOB,
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KOTOpBIE PACIpPOCTPAHSUINCh HAa HUMYLIECTBEHHbIE IpaBa Jpyroro. Kak
IIPABUJIO, 3TO OBLJIO CBSA3aHO C YyYaCTHEM B IOpHIMYECKUX jJunax. HTepecHo
TO, 4YTO TpoOIeMbl OBUIM OOOIOJHBI: OJHHUM OBLIO OYEHb CJIOXKHO
ounmanbHO nepeoGopMUTH IMpaBa, a BTOPHIM ObUIO CIOXHO YAEPKaTbh
KOHTPOJIb HaJ OM3HECOM, K CYTH KOTOPOTO OHHM HE UMENIM OTHOIICHUS, XOTS
U CUUTAIIN OU3HEC CBOMM.

[TosTOMY €IMHCTBEHHBIM BBIXOJ W3 MOAOOHBIX CUTYyalil — OpavHbIHA
JIOTOBOP, KOTOPBIA JaBaJl BO3MOXKHOCTb PEIINTh KaK CYIIECTBYIOLIHE
poOJIEMBI, TaK U T€, KOTOPHIE MOTJIM BOSHUKHYTH B OY/IyIIIEM.

[Touemy ’xe Tak BaKEH AacleEKT 3aKJIIOYEHUs OpayHOro J0roBopa B
OTHOIIEHUU OM3HEca OHOTO U3 cynpyro? [[inst orBera Ha ATOT BOIIPOC HAZO
IIPEeX/ie BCEro He00X0AUMO 0OPaTUTHCS K HCTOPHUH.

B Poccuu, kak go 1917 r., tak u B nepuon aeicteus K3AI'C 1918 r.,
3aKOHHBIM CUUTAJICA PEKUM Pa3AeIbHOCTH UMYILECTBA CYIIPYTOB.

Opnnako B Poccuiickoit umnepun npoueaypa pa3Boaa Oblia, Kak U3BECT-
HO, KpaiiHe 3aTpyJHEHa, YTO JeJaJI0 BOIPOC O 3aKIIOUEHUH OpayHbIX KOHT-
PaKTOB U U3MEHEHUH 3aKOHHOT'O UMYIIIECTBEHHOI'O PEKMUMA HEAKTYaIbHBIM.

[Tocie 1917 r. B cBsI3M C YIPOIIEHUWEM pACTOPKEHUsI Opaka IpH
OJIHOBPEMEHHOM  IOJIPbIBE  MAaT€PUAIbHBIX U  IOPUAMYECKUX  OCHOB
OOIIIECTBEHHON JKU3HUM PpEXHUM pPa3ledbHOCTH HMYLIECTBA IepecTal
o0ecrieynBaTh IMpaBa KCHIIUHBI. JTO OBUIO OOYCIOBJIEHO TEM, YTO B TOT
IIEPUOJ, 3aMYXHHME OJKCHIIMHBI B OCHOBHOM 3aHMMAJUCh BEACHHUEM
JIOMAIIHETO XO035I1CTBA U BOCIIUTAHUEM JETEM.

OcHOBHas Macca >KEHIIMH TOr0 BPEMEHU He UMeNH Npo(ecCHoHaIbHOM
pabotel BHe noma. [loaToMy MX HMMYIIECTBEHHbIE WHTEpECHl B Cilydae
pa3Bofa OCTABAJIMCh MPAKTHUYECKU HE3AIIMIIEHHBIMU. MIMEHHO MOATOMY B
1926 r. ObUT 3aKOHOJATEIHLHO BBEACH PEXKHM OOIIHOCTH HWMYIIECTBA
cynpyros. JIeficTByeT OH M IO HacTosulee Bpems. B npuHnune oH oresevaer
MHTEpecaM OOJIBIIMHCTBA JKEHIINH, TaK KaK CTATUCTUYECKUE UCCIICOBAHMS
MOKa3bIBAIOT, YTO Ja)ke paboTarolliye KEHIUHBI BBIHY)KJEHBI COBMELIAThH C
paboToi BeACHUE TOMAIIIHETO XO3AMCTBA W BOCIHUTAHHUE JETEH, BCIEICTBUE
4ero OHM HMEIOT TPYIHOCTH B TNPOQecCHOHAIbHON Kapbepe H, Kak
CIIECTBUE, OoJiee HMU3KHE J0XOJbl, MO CPAaBHEHHIO C MYX4YMHaMu. boiee
TOTO, 3aMY)KHHMX JKEHIIMH, HMMEIOIIMX MAJIEHBKUX JeTed, KaK IpaBHIIO,
paboToiaTeN I HEOXOTHO MPUHUMAIOT Ha padoTy.

Cynpyram, Kak M OCTaJbHBIM WIEHAM CEMbH, YacTo ObLIO
MIPEIOCTABIIEHO MPaBO 3aKJII0YaTh MEXIy co00il Jo0ble TIpakJaHCKO-
[IPaBOBbIE JIOTOBOPBL. OTH JOTOBOPHI PETYJIHPOBAIUCH, KaK IIPAaBUIIO,
HOpMaMU TPakJIaHCKOT'0, @ HE CEMEIHOro mpasa.

B coBerckoe Bpemst IIpH OTCYTCTBUU YAaCTHON COOCTBEHHOCTH OpadHble
KOHTPAKTBI MOTEPSUIM NPAKTUYECKU cMbIciI. W Tonpko ¢ 1996 r. Havamoch
UX BO3pokJeHue B Poccun.

10
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B Hacrosiiiee Bpemsi ¢ BOCCTAaHOBJICHHEM HHCTUTYTa OpavHOTO JOTOBOpa
CyIpyru MOJy4YWJIM MPABO 3aKJIOYaTh JOTOBOPHI, KOTOPbIC HAINpPAaBJICHBI HA
M3MEHEHUE TPABOBOT0 PEeKMUMaA UX UMYILECTBA.

B wactu ropuamdeckoro conaepkaHus OpadyHOro JOroBopa IOKa HE
MPEJICTABISIETCS. BO3MOXKHBIM OIPEACTUTh €r0 CHEHU(PUIESCKYI0 CeMEWHO-
MPaBOBYKD CYIIHOCTb, KOTOpas OTJIMYAET €ro OT HHBIX TIPaXIAHCKO-
MIPaBOBBIX JJOTOBOPOB.

Takum oOpa3om, MO CBOEH HOPHAMYECKOW MPUPOJE OpadHbI JOTOBOP
MPEACTABISIET OJIHY U3 PAa3HOBUAHOCTEW Ipak/IaHCKO-TIPABOBBIX JOTOBOPOB,
KOTOpbIE HaIpaBJIeHbl NPEXKAE BCEr0 HAa M3MEHEHHUE WM YCTaHOBJICHHE
peXuMa UMYIIECTBA CYIPYTOB.

Cratpa 420 I'K Poccuiickoit ®enepauuu OmnpeaessieT JOrOBOP Kak
COTJIAIIICHUE JABYX WJIM HECKOJBKHUX JIMI[ 00 yCTAaHOBJICHWHU, U3MEHEHUU WUITU
MpEeKpaleHuN TPaXKIAHCKUX TpaB U oOs3aHHocTed. [losToMy OpauHbIii
JIOTOBOP  JOJDKEH  COOTBETCTBOBaTh BCEM  TpeOOBaHUAM, KOTOpbHIC
NPEABSBISIIOTCS K  TPaXIaHCKO-TIPaBOBBIM  jJoroBopaM. HeoOxomumo
OTMETUTh M TOT (DAKT, YTO HE TOJBKO H3MEHEHHE, HO U PACTOPKCHHUE
OpayHOrO JOTOBOpa TPOM3ZBOAMTCS II0 OCHOBAaHMSIM U B IOPSIKE,
npeaycMoTpeHHoM ['paxknanckum kogexcoM Poccutickoit deneparuu.

OmnpenenenHas crnenuduka MNpuUcyia OpayHOMY JOTOBOPY B YacTH
CyOBEKTHOTO COCTaBa, MPEAMETa, COACPIKAHUS 1 MOMEHTA 3aKITFOUCHHMSI.

Ha ocnoBanuu cr.40 CewmeitHoro koxaekca Poccuiickoit deneparuu
OpayHbIM JOTOBOPOM MPU3HAETCS COTJIANIEHUE JIMIl, BCTYMAIOIINX B Opak,
WJIM COTJIAIIEHUE CYNPYTOB, KOTOPOE OINpPEAENSIeT UMYILIECTBEHHbIE MpaBa U
00s13aHHOCTH CYIIPYTOB B CITy4ae €ro pacTOPIKEHUS.

Copepxanrie OpayHOTO OOTOBOpAa — AITO MPEXKIE BCEr0 YCJIOBHS, B
COOTBETCTBUU C KOTOPBIMH CTOPOHBI YCTaHABIMBAIOT TPABOBOM PEKHUM
UMYIIECTBA CYNpPYyroB. B craTthkax OpayHOro [JOTOBOpa 3aKPEIUIAIOTCS
pelieHus: CTOPOH IO CaMbIM aKTyaJbHBIM, C UX TOYKH 3PEHUS, acleKTaM
UMYIIECTBEHHBIX OTHOIIGHWH HE TOJIBKO B Opake, HO M B CiIy4ae €ro
pactopkenus. Ha ocHoOBaHuM OpadyHOro JOTOBOpa CYMNPYTH MOTYT
OTpEeAeIUTh CBOE MPaBO Ha M3MEHEHHE (IO COOCTBEHHOMY YCMOTPEHHIO)
pexuMa COBMECTHOM COOCTBEHHOCTH, KOTOPHIN YCTAHOBJIEH 3aKOHOM.

W3 oTnMuYuTeNbHBIX YepT OpayHOro JOTOBOpa HEOOXOIUMO TakKke
OTMETHUTH €r0 KOMIUIEKCHOCTh. JTO CBSI3aHO C TE€M, YTO OpayHBIN JIOTOBOP
MOXXET COJiepKaThb IOJIOKEHUSI, KOTOpbIE HAIMpaBJIE€Hbl HE TOJIBKO Ha
CO3JJaHME WM W3MEHEHHE TIPABOBOTO pPEXHMa HUMYIIECTBA CYIPYTOB.
[TocpeacTBoM OpayHOTrO JOrOBOpPA MOMKHO YpPEryJIHUpOBaTh OTHOIICHHUS TIO
MIPEIOCTABICHUIO OJTHAM U3 CYIIPYTOB CPEJICTB Ha COJIEPIKAHKE IPYTOTO.

B nenom e OpadHbIii KOHTPaKT — 3TO JTOOPOBOJBHO 3aKITFOYAEMBIid
JIOTOBOP MEXY CYNPyraMu IO TOBOJY MX IMpaB U O0S3aHHOCTEH HE TOIBKO
Ha MepuoJ Opaka, HO U B CIIy4ae ero MpeKpaiieHus.

11
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Bpaunblii KOHTPAKT U3HAYATIBLHO COJEPKUT B ceO€ pa3pelieHnue CIOPHbBIX
BOIIPOCOB, KOTOPhIE MOTYT BOSHUKHYTh MEXAY CYIPYraMH MPH COBMECTHOM
KU3HU U B CIydae pacTopkeHHs Opaka. 3akifoueHUue KOHTPAKTa MO3BOJISIET
n30exaTbh MaJONPUATHOTO Ccy1e0HOro cropa (1o MoBOY, HapuUMep, paszelia
HMMYIIECTBA), JEJNAeT UMYIIECTBEHHOE IOJIOXKEHUE KaXIOro W3 CYIpPYroB
0oJ1ee onpeaeieHHbIM, SKOHOMUT BpEMSI.

[Ipu »TOM Cympyrd BOpaBe pPEryIupoBaTh OpadyHBIM JIOTOBOPOM
HMMYIIIECTBEHHBIE OTHOIICHUS JTIOOBIM HanboJIee yI00HBIM CIIOCOOOM: MOYKHO
OTOBOPHUTH, YTO [IOJISI OJIHOTO W3 CYNPYroB B YCTaBHOM KamuTaje
XO35IICTBEHHOTO 00IIecTBa OyJIeT SBIATHCA Pa3JebHBIM HMYILECTBOM,
HECMOTpS Ha TO, YTO BKJIAJl OBbLI BHECEH 3a CUET OOILIUX CPENCTB, a JOXOJIbI
(mvBUIEHABI) B TAaKOM ciy4dae OyAyT ACNUTHCA IMOPOBHY. Takke MOXKHO
OTOBOPHUTH, 4YTO OOBEKTHl HEIBIKUMOCTH OyayT NpPHUHAMLICKATH TOMY
CYIpyry, Ha HMs KOTOPOTO OHHM ObUTH O(OPMIIEHBI HE3aBUCUMO OT
HMCTOYHUKOB CPEJICTB Ha €ro MPUOOPETeHHH, a JIOXOAbI, KOTOphIC Oyaer
MIPUHOCUTH 3TO UMYIIECTBO, OYAYT AETUTHCS MOPOBHY.

Kax moka3piBaeT aHaau3 HOTapUAIbHOW MPAKTUKHU, OpayHbIC JIOTOBOPBI
3aKJII0YaJNCh BO MHOTHX KpPYIHBIX Topojax Poccuu, mpexnae Bcero B
Mockse, u 10 1996 r., xorga Obl1 BBeneH B jeiicTBue CeMeHHBIH KOJIEKC
Poccuiickoit @eneparun. OHu 0QOpPMITSIINCH B HOTAPUAIBHONH KOHTOPE IO
MpaBWJIaM COBEPIICHUS clienoK. OqHaKo Mog00HbIe (aKThl ObUTH €THHUYHBI.

Bbpaunblii goroBop Ha ocHoBaHuu cT. 41 CeMeilHOro Kojekca
Poccuiickoit denepaniui MOXKET OBITh 3aKJIIOYEH HE TOJIBKO 70, HO U B
m000i MOMEHT TOCIIe 3aKIIIoUeHus Opaka.

Ecnu Opaunsiii goroBop ObUT COBEpIIEH 10 PETHUCTpallMu Opaka, OH
BCTYIAET B CUJIy HE paHbIlIEe MOMEHTA TOCYIapCTBEHHON PEruCTpaluy Opaka.
B ocranpHBIX ciydyasix OH BCTYIAeT B CUITy C MOMEHTA €r0 3aKIIFOUCHUS.

Hanuuue OpadHbIX OTHOUICHWHA SIBISETCS 3/IeCh CYHIECTBEHHBIM
anemeHToM. [Ipu3Hanue Opaka HENEUCTBUTEIHHBIM aBTOMATUYECKHU TMPUBO-
JIUT K TIPU3HAHHUIO HEJEHCTBUTENBHBIM OpayHOT0 JOrOBOpa C TOTO MOMEHTA,
KOT/JIa OH OBLIT 3aKJIFOYEH.

HckiroueHne U3 3TOro mpasuia CyJ MOXKET CIeNaTh, €CIU 3TO CBSI3aHO C
WHTEpecaMu JO0OPOCOBECTHOTO CYIpyra, MpaBa KOTOPOTO ObUIA HapYIIEHBI
3aKJIIOUYEHHUEM HEeJEeWCTBUTENHHOTO Opaka. 3a TaKHMM CYIPYrOM COXpPaHSETCS
MpaBo Ha TOJYYEHHUE OT APYTOro Cympyra CoAepKaHusi Ha OCHOBaHUHU CT. 90
u 91 Cemeiinoro koaekca Poccutickoit deneparum.

Kpome Toro, B oTHOIIIEHUH pa3jesia UMYIIEeCTBa, KOTOPOe MPHOOPETEHO
COBMECTHO €IIle 0 MOMEHTa, Koraa Opak ObUT MpU3HAH HEJACHCTBUTEIBHBIM,
Cy/l BHOpaBe NPUHUMATh TOJIOKEHHS, YyCTaHOBJIEeHHbIE cT. 34, 38 u 39
Cemeilinoro  xoxekca  Poccuiickoii ~ denepauum  u NpU3HABaTh
JIEHCTBUTEILHBIM OpauHbIN JOTOBOP WJIM MOJTHOCTHIO, WM B OMpPEIeIeHHON
YacTH.
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JI0OpOCOBECTHBIN CyNpyT TaKKe BIpaBe TPeOOBaTh BO3MEIICHHS €My
MaTepuaIbHOIrO U MOPAJIBHOTO Bpea, KOTOpble ObUIM €My INPUYUHEHBI, 110
IIpaBUJiaM, KOTOPbIE IIPEYCMOTPEHbI IPAKIAHCKUM 3aKOHO/1aTEIbCTBOM.

Bpaunblii joroBop mpesrnosaraer, yTo JiMia, KOTOPhIe ero 3aKIIOYunIIy,
COCTOAT B 3aperucTpupoBaHHoM Opake. [loaToMy MOXKET BO3HHKHYTbH
BOIIPOC, @ MOTYT JIM €ro 3aKIIOYHUTh CYNPYTH, KOTOPBIX CBS3bIBAIOT TakK
Ha3bIBaeMble (pakTHYECKHE OTHOLICHUs. PazymeeTcs, ¢ TOUKHM 3peHHUs 3aKOHA
UX corjamieHue He OyJneT cuuTaTbCcsi OpayHbIM JOTOBOPOM, TaK Kak
3akoHONaTeNnbCTBO Poccuiickoit denepannu He mnpugaet (HaKTUISCKOMY
Opaky ropuauueckoro craryca. Ho, B CBSI3M C TeM, 4YTO TpaKAaHCKOE
3aKOHOJATEJILCTBO HE COAEPKUT HCUEPIBIBAIOLIEIO IEPEUHsi JOTrOBOPOB,
BIIOJIHE OOOCHOBAaHO, 4YTO (DaKTHUECKHE CYNPYTrd MOTYT 3aKJII0YaTh
COIJIAlLICHUS, HANpPAaBJIEHHBIE HA PpEryJIMpOBaHUE UX MMYIIECTBEHHbIX
OTHONICHUH, B TOW (opme, KOTOpas MOKaKeTcs UM Hauboliee aJeKBaTHOM
(m. 2 ct. 421 T'K P®). Ecnu Takue cornamieHust OyayT COOTBETCTBOBATh BCEM
TpeOOBaHUSAM 3aKOHA, OHU JIOJDKHBI OyIyT MPU3HABATHCS ACHCTBUTEIHHBIMU.

B nureparype BbICKa3bIBa€TCs TOYKa 3pEHMsS, UYTO K TaKUM
COTJIAIIEHUSIM MOYXHO OTHECTH HOPMBI O OpayHOM JOTOBOpE B MOPSIIIKE
anajoruu 3akoHa (ct.5 CK P®). Idymaercs, uro 310 obocHoBanHo. Ho
HEO0OXOUMO TOMHUTh, YTO OOIIasi COBMECTHas COOCTBEHHOCTh BO3HMKAET
TOJIBKO B CHJIy 3aKOHAa M HE MOXET BO3HUKHYTh Ha OCHOBAaHUHU JOrOBOpA.
[Toatomy cympyru, Haxozsmuecs B (pakTHUeCKUX OpauyHbIX OTHOLIEHUSX, HE
MOTYT CBOUM COTJIAIIICHUEM OMPEISIUTh g cels pexuM  oOIei
COBMECTHOM COOCTBEHHOCTH Ha MMYIIECTBO, KOTOpOE MPHOOPETEHO MUMHU B
¢dakTuueckom Opake. B To ke BpeMs oHHM BmpaBe cHOpMYyIHUPOBATH CBOE
COIJIAlIEHWe TakuM oOpa3oM, UTO peaJbHbIl MPaBOBOM  peXuUM
PUOOPETEHHOr0 MU UMYIIECTBa OyA€T COOTBETCTBOBATh PEXHUMY OOIIEH
COBMECTHOM COOCTBEHHOCTH.

Onnako Qaktuueckuii Opak mpuoOpeTaeT Bce OOJbIIEe pacmpocTpa-
HEHME, U OTPaHUUYUTHCS NMPOCTO KOHCTaTaluel (akta, 4To OH HE MOPOKAAET
IIPABOBBIX IOCJEICTBUH, BpAJ 1 OyneT noctaroyHbiM. daxkTrueckuil Opak,
0€3yCIIOBHO, HE CleyeT MPUPaBHMBATH K 3aKOHHO 3apEeTUCTPHUPOBAHHOMY
MOJIHOCTBIO, HO 3a HUM liejecooOpa3Ho OblI0 Obl IpU3HATH HEKOTOphIE
IPaBOBBIE MOCJIEACTBUA B 001aCTH UMYILIECTBEHHBIX OTHOLIEHUH.

B wactHOoCTH, 3a cCympyramu, UIMTEIbHOE BpEMs COCTOSIIIMMHU B
(bakTHueckux OpayHBIX OTHOLIEHMAX, MOXKHO ObUIO OBl MPHU3HATH MPAaBO HA
QIMMEHTBI, Ha HacJel0BaHUE 10 3aKOHY, a TAK)Ke MPSAMO pa3pelluTh JaHHBIM
CympyraMm 3akiiouaTh OpauHble corjameHus. Ho 3To m0mmkHO ObITh
00yCIIOBJIEHO pacHpoCTpaHEHHEM Ha UX HUMYLIECTBO peXuMa oOIen
COBMECTHOM COOCTBEHHOCTH.

YcnoBust, mpu KOTOPBIX OpavHBIi TOTOBOP ACHUCTBUTEIICH, TAKUE KE, KaK
U YCJIOBUS JIeHCTBUTEIBHOCTH JI000M rpaxaaHckoi caenku. Ha ocHoBanum
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cT. 44 Cemeilinoro kozaekca Poccuiickoit ®Penepauyuu OpadHblii J1OrOBOP
MOJKET OBITh MPHU3HAH CYJI0M HEJACHCTBUTEIbHBIM MOJHOCTHIO WM YaCTUYHO
[0 OCHOBAHMUSM, KOTOpPbIE NPEAyCMOTPEHbl ['pakIaHCKUM KOAEKCOM
Poccuiickoit denepanuu 1151 HEASHCTBUTEIBHOCTH CIIEIIOK.

bpauHbIil 10roBOp ABISETCS Pa3HOBUAHOCTBIO IBYCTOPOHHEH CHIEIIKH, B
CBSI3M C 3TUM HMYILIECTBEHHBIE MPaBa U 00sI3aHHOCTHU CYNPYTOB, KOTOPbIE UM
YCTaHOBJIEHBI, MOTYT BO3HUKHYTb IpU COOJIIOJICHUU OIPEAEICHHBIX YCIOBUM
NEHUCTBUTENBHOCTH CAENKU. Takke Ha OCHOBAaHUM CyAE€OHOTO pelIeHUs
OpavHbBIi JIOTOBOP MOXKET OBITh NpPHU3HAH HEICHCTBUTEIBHBIM TMOJTHOCTHIO
WIM YaCTUYHO MO TPEeOOBAHHUIO OJHOTO W3 CYIPYTOB, €CJIU YCIOBHUS ATOTO
JIOTOBOpPA CTABST CYIPYTa B KpaiiHe HeOIaronpHaTHOE MOJI0KEHHE .

TpebGoBanusi 0 MNpPU3HAHUK OpPAYHOTO JOrOBOpa HEACWCTBUTEIHHBIM
MOJTHOCTBIO HJIM YAaCTHYHO MOTYT OBITh PacCMOTPEHBI OJHOBPEMEHHO C
HCKOM O pacTOpKeHHH Opaka. ITo 00yCIOBIEHO TEM, UTO TaKUE TPeOOBaHHUS
cBsa3aHbl Mexnay cooor (u. 1 cr. 151 I'TIK P®, n. 11 IlocranoBnenus
[Tnenyma BepxoBroro Cyna P® ot 5 HosiOpst 1998 r. Ne 15).

[Tpu omnpeneneHHbIX 00CTOSTENLCTBAX OpayHBIA JAOTOBOP MOXKET OBITH
MpU3HAH HUYTOXHBIM. Hampumep, korma OpayHblii JTOTOBOp 3aKJIIOYEH C
HEJIEeCIIOCOOHBIM CYNpyroM Ha ocHoBaHuu CcT. 171 ['paxxmanckoro xomekca
Poccuiickoit @enepannu WM MEXIy HEAEECOCOOHBIMU cympyramu. B
cilydae, eciy OpadHblii JOTOBOP 3aKJIFOYEH TOJIKO JUIS BUIA, OH Oyner
CUMTATbC MHUMOHW cHenkoil. Eciiu ke OH 3aKilo4eH C IENbI0 CKPBITh
JPYTYIO CIENKY — 3TO Oy/AeT MpuTBOpHas crueika. HuuToxHbeIM Takxke Oyaer
SBIATbCA OpauHbIl JIOTOBOpP, KOTOPBIM 3aKIOYEH C IIeNIbl0, KOTOpas
MIPOTUBOPEYUT OCHOBAM IPaBOINOPsIIKAa 1 HPABCTBEHHOCTH Ha OCHOBAHUHU CT.
169 I'paxxganckoro konekca Poccniickoit @enepanum.

bnaromaps  OpauHoMy  JOroBOpy  CyNpyrd  MOTYT  U3MEHHUTh
YCTaHOBJICHHBI 3aKOHOM PEXHUM HUX OOIIell COBMECTHOW COOCTBEHHOCTH.
Takke cynpyru BIpaBe YCTaHOBUTH PEXKHUM HE TOJIHKO COBMECTHOHM, HO
JIOJIEBOM WIJIM Pa3/ieTbHONW COOCTBEHHOCTH Ha BCE CBOE MMYIIECTBO, HA €rO
OTJIeNIbHbIE BUbI WIIM HA UMYIIECTBO JIFOOOT0 U3 HUX.

B 6paunoM f0roBOope Cynpyru MOryT ONpeAessTh JOCTaTOYHO MHOTOE:
UX MpaBa U 00SI3aHHOCTU MO B3aMMHOMY COJIEP’KaHHUIO, CIIOCOOBI y4acTHus B
n0XoAax Jpyr Jpyra, MHOpPSAJOK HECEHUs KaXIbIM M3 HHUX CEMEWHBIX
pacxoi0B, UMYIIECTBO, KOTOpoe OyJIeT MepeiaHo KakJOMy U3 HUX B CiIydae

! BpayHblii HOroBOp MOXKET OBbITh IPHU3HAH HEAEHCTBUTENBbHBIM, €CIM B Cyle OyaeT
YCTaHOBIIEHO, YTO JJOTOBOP COBEPIIEH I10J1 BIMSTHUEM HACHIINSA, YTPO3bI CO CTOPOHBI OJJHOTO
13 BCTYMAOIIMX B Opak CYNpPYTrOB WIIHM BCJIEICTBHE CTEUEHHS TSKEIBIX OOCTOATENBCTB.
Hanpumep, ouH U3 CynpyroB JIMIIIICS OJHOBPEMEHHO M PA0OTHI, U CIIY)KEOHOTO KUJIbS, 1
JIOJDKEH OBLI 3aKJIIOYNTH OpavHBIN OTOBOP Ha YCIOBHSAX, JIMIIAIOIIMX €r0 MHOTHX IpaB U
BO3MOXKHOCTEH Ha Oyny1ee.
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pacTop:keHusi Opaka, a TakKe JI0ObIC WHBIC TIOJ0XKEHHUS, KOTOPBIE KacatoTCs
MMYILECTBEHHBIX OTHOIIECHUIN MEXKy HUMHU.

Kak yxe oTmeuanoch, CyObEKTbl OpadyHOro J0OroBOpa SIBISIOTCS
JIeeCIIOCOOHBIMH, MX BOJIS JOJKHA COOTBETCTBOBAaTh BOJICU3BSBICHUIO U
dopMupoBaTbcsi CBOOOIHO, a CaMO COAEp)KaHHE OpayHOro JOroBOpa He
JIOJIKHO IIPOTUBOPEYUTDH 3aKOHY.

Jn1st 3TOrO J0TOBOP HE JOJDKEH OrpaHMYMBATh MPABOCIIOCOOHOCTH WIIH
JIeeCIIOCOOHOCTH CYNpPYroB; OrpaHUYMBaTh IIPaBa CyNpyros Ha oOpalleHue B
CyI 3a 3aIlMTOM CBOMX IIpaB; PEryJMpOBaTh JUYHbIE HEUMYILIECCTBEHHbBIC
OTHOILLEHMSI MEXAYy CYIpyramu; peryjaupoBaTb IpaBa M OOS3aHHOCTU
CyllpyroB B  OTHOIIEHHWU JETeW; MpeaycMaTpuBaTh  IOJIOKEHUS,
OTPaHUYMBAIOLINE MPABO HETPYJOCHOCOOHOTO HY)KJAIOIIErocsl Cympyra Ha
MOJIyYEHUE COAECPHKAHUS.

Taxoxke OpauHblii JIOrOBOP HE MOXKET COJepXaTh ApPYrue YCIOBHUSA,
KOTOpBIE CTaBWJIM Obl OJHOIO M3 CYNPYroB B KpailHe HEOIaromnpusiTHOE
IIOJIO)KEHWE MM IPOTUBOpEYAT OCHOBHBIM  HadajgaM  CEMEMHOro
3aKOHOJIaTEIbCTBA.

[IpumenuTenbHO K OpadyHOMY JOTOBOPY IPEIyCMOTPEHO Cleayroliee
cnenu(UYHOE  YCIIOBHE, KOTOpPOE SIBJSIETCS  OTPAaHUYMTENBHBIM:  HA
OCHOBaHMM OpayHOro JIOTOBOPA HENIb3sd CTABUTh OJHOIO M3 CYNPYroB B
KpaliHe HeOmaronpusTHOE IMoyokeHue. Eciu ke 3TOoT MoMeHT Oyaer
3a(huKCcUpOBaH, TO OpayHbIil T0roBOp OyAeT NpHU3HAH OCIOPUMONH clienkoil. B
TaKOM CIIy4yae OH MOXET ObITh MPU3HAH HEAECWCTBUTENBHBIM IO MCKY TOTO
CYIIpyra, IpaBa KOTOPOro ObLIM HAPYILEHBI.

CaM OpauHbIii J1OTOBOp MOKET OBITh COCTABJIIEH B OTHOILEHUU Kak
CYIIECTBYIOILIETO HMYIIECTBa, TaK H TOr0, KOTOPOE MOXET OBITh
npuobpereHo B OynymeM. Hanprumep, MOKHO OrOBOPUTH, UTO BCE KBAPTUPHI,
KOTOpble Ccynpyrn OyayT mnpuoOperatb B nepuoj Opaka, OyayT
PErucTpUpPOBATLCS TOJIBKO HAa Myka. MOTryT MMEThb MECTO U CMEIIaHHBIE
dopmbl. B Cemeitnom konekce Poccuiickoit ®Denepanuu  BriepBble
YCTaHOBJIEHO MPaBUJIO, YTO K JIMYHOMY UMYIIECTBY CYIPYTOB OTHOCUTCS BCE
UMYIIECTBO, TMOJYYEHHOE MMM IO 0e3BO3Me3HbIM caenkam. Hampumep,
KOrja pedb WJeT O INpUBaTU3alMU KBapTHphl. B cyneOHON mnpakTuke B
NOCJIEIHEE BPEMS YYaCTHIIUCh CIIydad, KOTJa JKE€HbI NPEABABIISIOT MYKbIM-
Ou3zHecMeHaM TpeOOBaHMSI O pasjiele KBapTHp, MPUBATHU3UPOBAHHBIX BO
BpeMs Opaka, Jja’ke KOrJla OHU B 3THX KBapTHpax He MPOXKHUBAIH U HE ObUTH
nponucansl. B 3TtoM cmbicne Cemelinbiii koaekc Poccniickoit @enepanuun
CTAaHOBMUTCS Ha 3alIUTy CYNpyra-BlaJeiblla, U KBApTHpa OCTAHETCA B €ro
COOCTBEHHOCTH.

B Opaunom noroBope o4eHb yJ0OHO 3aKpenuTh 3apaHee MpaBa OJHOTO
Cympyra, JOMYCTUM MyXa, Ha OJIMH BHUJ HMYyIIecTBa (K NpHUMEpY,
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aBTOMOOWJIb), a JKEHbl — Ha JIOMAIIHIOK OMOJIHOTEKY, ONpPEeNuB, Kakas
4acTh UMYIIECTBA IOCTAHETCS CylpyraM B CiIydae pa3Boja.

Ho ™moxHO mpeaycMOTpeTb M TO, YTO HUMYILECTBO, KOTOpPOE OBLIO
MPUOOPETEHO KAXKIBIM W3 CYNPYroB, OyAeT HAXOIUThCSA B €ro JIMYHOMN
COOCTBEHHOCTH.

bpayHbIii KOHTPAKT AT BO3MOKHOCTH 3aIlIUTHTh UMYIIECTBO CEMbH B
ciydae, ecinu OyayT TpPEeTeH3WH KPEeIUTOPOB OTHOTO u3 cympyroB. K
puMepy, MyK-OM3HECMEH, XeHa-IoMoxo3sika. Kak ObITh B ciydae, eciu
Ou3HeCMeH O00AHKPOTWIICS M y HEro OMMINYT JUYHOe mmymiecTBo? CracTtu
HMYIIECTBO OT KPEAUTOPOB MOXKHO C IOMOIIBIO TaKOro >K€ KOHTpPAKTa.
Cynpyru yka3bpIBalOT, YTO BCE, NPUOOpPETCHHOE B Opake, SBISETCS
CcOOCTBEHHOCTBIO KeHbl. HOo MaHHBIA BapHaHT BO3MOXEH JIUIIb TOTA, €CIIH
OpavHbBI JOTOBOP 3aKJIIOYCH JI0 TOTO MOMEHTA, KOT/a TOSIBHIIUCH JIOJITH.
Ecnu xe OpauHbIii KOHTPAKT 3aKI04YaeTcs B MEPHOJ] HAIW4YUs Yy CyNpyra
KPEIUTOPCKON 3aI0JDKEHHOCTH, TO O 3aKJIIOYEHUHU TAKOTO JIOTOBOpa CYIpyr-
JOJDKHUK JIOJDKEH U3BECTUTh BCEX KPEIUTOPOB.

Ecin B Opa4yHblii KOHTPAKT OyIyT BKIIOUEHBI T¢ WJIM HHBIC YCIIOBUS
OTHOCHUTENIbHO IIEHHBIX Oymar WM J0JIed B KaluTajle, TO BCE 3aBUCUT OT
TOr0, KAKOMY By IPUHAJICKUT JAaHHOE UMYIIECTBO.

B cootrBerctBun co ct. 143 I'paxnmanckoro kojekca Poccuiickoit
Odenepany K IEHHBIM OymaraM OTHOCSATCS: TOCYJapCTBEHHas OOIUTaIus,
oOJyurarusi, BEeKCellb, Y€K, JCTIO3UTHBIM M cOeperateibHbIH CepTHU(UKATHI,
OaHKOBCKasi cOeperaTelbHash KHWKKA (HAa TPEIBIBUTENSI), KOHOCAMEHT,
aKlus, a TaK)Ke MPUBATU3AIMOHHBIC [IEHHbIE OyMaru U APYrue JOKYMEHTHI,
KOTOpPBIE OMpEIeNieHbl 3aKOHAMH O I[EHHBIX Oymarax Wid B YCTaHOBJICHHOM
VMU TIOPSIKE OTHECEHBI K YUCITY IIEHHBIX OyMar.

B cootBerctBuu ¢ m. 1 cr. 145 I'paxkmanckoro konekca Poccuiickoit
Qenepaniii  IeHHbIE OyMmMarn MOTYT OBITh CIEAYIONIMX BHJAOB: Ha
MpeabsIBUTENS, UMEHHBIMU U OpaepHbIMU. [Ipoiiie Bcero pemaercst BOmpoc ¢
IEHHBIMU OymMaraMu Ha TPEAbSIBUTENS, IOCKOIbKY [UIsi HUX MOXKHO
MPEAYCMOTPETh CJIENYIONINE BApUAHTHI: a) BBHIOpPATh PEKUM pa3ielbHON
coOcTBeHHOCTH; 0) yKa3aTh Ha Mepexoj IpaBa COOCTBEHHOCTH, €Clid OynaeT
pa3Boi, K OJHOMY H3 CymnpyroB. UYToObl HacTynmuia Mepexoja IpaBa
COOCTBEHHOCTH Ha Takue OyMaru, Jlaxe JIOCTaTOYHO MPOCcTo (akTa mepeaadn
(m. 1 cr. 146 TD'paxnanckoro koxaekca Poccuiickoit ®eneparum). Ilpu
nepexo/ie mpaBa COOCTBEHHOCTH Ha I[eHHbIe OyMaru Ha MpeabsIBUTENS, eCIH
caM (haKT pemaeTcs cpaszy IOCle 3aKIIOUEHHUs JTOTOBOPAa, TO MOXKHO 3TO
3a)UKCUPOBATh HEMOCPEJACTBEHHO Yy HOTapHyca BO BpeMs TOJIMHUCAHM
KOHTpAaKTa.

Uto ke KacaeTcsi UMEHHBIX U OPJIEPHBIX IIEHHBIX OyMar, TO 3TOT BOIIPOC
0osee ClokeH. ITO 00YCIOBIEHO TEM, YTO MEpexXoi MpaBa COOCTBEHHOCTH
Ha JaHHBIE OymMaru MOXKET OBITh CBSI3aH C JCHCTBUSAMH BIaJeiblla Oymaru
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WIA TPETHHUX JUI. JTO MOTYT OBITH AEp)KaTeslb pPeecTpa WU JEMO3UTapus
WA HOMMHAJIbHBIN JepKaTenb LeHHbIX Oymar. MOXHO caenaTh BbIBOJ, YTO
nepexo npaBa COOCTBEHHOCTH Ha LEHHYIO OyMary OTHIOJIb HE 3aKIJIF0YAeTCs
aBTOMAaTHUYECKH, a TOJIBKO IOCJIE 3aKJIoYeHHs OpayHoro J0roBopa WIH
HACTYIUIEHMsI TOTO MOMEHTa, KOTOpBbIM YKa3aH B JOrOBOpPE, KaK MOMEHT
nepexoza npaBa COOCTBEHHOCTH Ha LICHHYIO Oymary.

B cyneOuble opraHbl, 4TOOBI 3alIUTUTH CBOM IPaBa, MOXXHO Oyaer
0o0paTUTBHCSl TOJIBKO B TOM CJy4ae, €ClIM KOHKPETHBIMU JIMLAMHU IPEex]e
BCEro He OyAyT coBepuiaTbcs MACUCTBUS, KOTOpBIE OO0SM3aTENbHBI IS
nepexoAa npaBa cOOCTBEHHOCTH Ha LieHHyro Oymary. Hampumep, ecnu He
OyqyT BHOCUTBCSI HU3MEHEHUS B pEECTp, CYNPYr MOMKET OTKa3aThCs
IIPOCTaBUTh UHIOCCAMEHT.

Bosnukaer Bompoc, 00s3aTelbHO JIM BKIIOYATh B OpayHbBId JOTOBOP
YCIIOBHS, Kacaloluecs akUUui NpeAnpusaTHi, KOTOpble ObUIM I10JIyY€HbI
OJIHMM U3 CYIPYTOB B pe3ysbTare npuBatu3anuu. B nanHowm ciiydae cynpyr,
HOJYYMBILIUI TaKUe aKIUH, CaM MOXKET PEIIUTh, OyIeT JIU ClleNKa, CBA3aHHas
C MPUOOPETEHNEM TaKHUX aKIHid, 0e3BO3ME3HOM, a MPaBO COOCTBEHHOCTH Ha
HUX — €70 JINYHBIM.

Tem He MeHee cyaoM TOJAOOHOE HMMYIIECTBO BIIOJIHE MOXET OBITH
IPU3HAHO OOIIMM TOJBKO MPHU YCIOBHM, €CIM TH AKLUU OBLIM IMOJyYEHbI
CyIpyroM 3a TPYyIOBOE ydacTue B pabOTe MpEeANpuUsiTHs, NPUYEM B ITOT
MOMEHT OH cocTosu1 B Opake. Toraa mepenava akuuii Oyner cBoeoOpa3sHON
MaTepUaJIbHOM KOMIIEHCAlMEN 3a Tpyld Ha mnpeanpusatuu. DakTudecku
IIOJIy4aEeTCsl, YTO ITO JOXOJ OT TPYAOBOH NEATENbHOCTH, KOTOPBIH SIBIJIAETCS
0011ei COOCTBEHHOCTBIO CYIIPYTOB.

Haubonee BaxxHbM npeumyiiectBoM CemeliHoro konekca Poccuiickoii
@enepaliii B 4acTH, Kacarolleiicss OpadyHOro JOroBopa, SIBISIETCA
olpeieieHue MpaB U 00s3aHHOCTEH CYNpYyroB MO B3aMMHOMY COJAEP>KaHUIO.
OTO 3HAYUT, YTO B JIOTOBOPE MOXKHO OIPEAEIUTh pa3Mep €KEeMEeCSYHOIro
COJIep’KaHus, KOTOPOE JOJKEH MPENOCTABIATh MY)K JKEHE MIIM KEHA MYXKY;
TaK)K€ MOXXKHO OrOBOPUTH MOPSAJOK MPUMEHEHUS CaHKIMH K CyNpyry-
Hapymurento. Hampumep, eciu Cynpyr IIUTENBHOE BpeMs HE BbLAACT
JEHE)KHYI0 CYMMY, MOXHO THOTpeOoBaTh, 4YTOOBI OH OTAAN JIMYHYIO
JOPOrOCTOSIIYIO BEILb.

MupoBasi MpakTHUKa MMOKa3bIBAa€T, UYTO YHIEMJIEHHWE IpaB KOro-Inbo u3
CYIIpyroB B Cllydae COCTaBJIeHHs OpayHOro JO0roBopa BO3MOXHO B
3HAYUTENIbHO MEHBIICH CTENeHH, YeM MpH pa3zesie UMYIIECTBa IO 3aKOHY.
Hanpumep, B I'epMaHnn keHa SABISETCA HACIECIHUIICH BTOPOW OYepenH U
BO3MOXKHBI CHUTYaI[MH, KOTJia OHa BOOOILE JIMIAETCsl HacleACTBa B cllydae
CMEPTH MyKa. EJMHCTBEHHBIM BBIXOJOM W3 CIOXHBIIEHCA CHUTyallMH
ABJII€TCS OpayHbIN KOHTPAKT.
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W3MeHeHne uin pacTop:KeHue OpayHOro JA0roBOpa BO3MOXHO B JH000€
BpeMsa. Ho mis 3Ttoro HeoOXoaumMo, YTOOBI OBLIO OOOKJHOE COTacue
cyrnpyroB. OIHOM 13 0COOCHHOCTEH OpavHOTO JOrOBOpPA SIBJISIETCS TO, YTO OH
MOXET OBITh M3MEHEH WM TpEeKpalieH 0 HCKYy JII000W u3 CTOpoH (B
Cy/1e0HOM TOpSAJIKE) MPHU YCIOBUH, UTO JJIsi €r0 M3MEHEHUs JOJKHBI OBITH
Cepbe3Hble OCHOBaHMSA. HeoO0XOIMMO OTMETHTh, YTO JIaHHOE IIOJIOKCHHE
CKOpee SIBIIETCS HMCKIIOUYEHHEM U3 OOIIEro mpaBWiia O HEAOMYCTUMOCTH
OJIHOCTOPOHHETO PacTOPKEHHUs OpavyHOTO J0roBopa. Takke 3TO CBA3aHO U C
OJTHOCTOPOHHUM M3MEHEHUEM YCIIOBUH OpadHOTO JOTOBOPA.

WHTepecHBI U MOJNOXKEHHUS, CBSI3aHHBIE C COIVIAIEHHEM 00 M3MEHCHUH
WU PACTOPXKEHUH OpayHOro jaoroBopa. JlaHHOe corjianieHue 3aKIIvacTcs
nucbMeHHO. bonee Toro, oHO AOKHO OBITH 00SI3aTENIBHO YIOCTOBEPEHO
HOTapralibHO. OJIHOCTOPOHHUN OTKa3 OT MCIIOJIHEHHS OpadyHOro JI0roBopa
HEIONYyCTUM. B mnpuHuMIE, €CTh BO3MOXKHOCTh TaKOrO HW3MEHEHHUS 10
pEelIeHUI0 CyJa, HO TOJBKO B TOM Ciy4yae, €CJIM HUMEETCS YCJIOBHUE
CYLIECTBEHHOT'O M3MEHEHHsI OOCTOATEILCTB, KOTOPOE MpeaycMaTpuBaeTcs u
B OTHOIICHUU JIPYTUX TPaxTaHCKO-TIPABOBBIX JOTOBOPOB HA OCHOBAaHUU CT.
451 I'paxpanckoro kojekca Poccuiickoit denepann.

Ho BoO3MOXHOCTHM cyaa 1O HM3MEHEHHIO OpavyHOro JJ0roBOpa IIUpE.
Hanpumep, cyneOHbIil opran IOMKEH OLIEHUTH JOBOJABI CTOPOHBI, KOTOPAas
HACTaMBaeT WJIM Ha W3MEHEHWW, WM NPEKPANICHUU CamMoro OpadyHOro
noroopa. Tak, ecmu Ha OCHOBaHWU OPayHOrO JIOTOBOpPa OBLI yCTaHOBJICH
peXUM Ppa3IebHOCTH HMYIIECTBAa CYMPYroB, a HA MOMEHT PacCMOTPEHUS
Jiena B CyZie CyNpyT, KOTOPBIN XOTeNn U3MEHEHHsI OpayHOro JAOTOBOpPa, BAPYT
CTaJl HETPYAOCIOCOOHBIM TIO CEPbE3HBIM MEAMIIMHCKUM ITOKa3aHUSM, TO
peXUM pPa3AENbHOCTH HApyllaeT €ro MHTEepechl. B TakoM ciyyae MOXKHO
W3MEHUTH COJIEpKaHue JOTrOBOPA.

HeneiictButenbHbIM OyJIET CUUTAThCSl OpayHBIA JOTOBOP, XOTS U
0o OopMIIEHHBI! TUCEMEHHO, HO HE YIOCTOBEPEHHBIN HOTAPUAIBHO.

TexcT OpayHOrO JOrOBOpa AOMKEH OBITh HAMMCAH YETKO W SICHO, HE
cojepxaTh ucnpanieHuil. Takue naHHbIe, Kak (paMUINU, UMEHA U OTYECTBA
CTOPOH (BO M30eKaHNEe BO3MOXKHBIX HEJIOPa3yMEHHUI), 00sI3aTEIbHO JOMKHBI
OBITH yKa3aHbl MOTHOCTHIO (CT.1, 44, 45, 53, 54 OcHOB 3aKOHOJIATEILCTBA O
HoTapuate). JloroBop, B KOTOpOM He coONIojieHa HoTapuainbHas (opma,
OyneT mnpu3HAaH HHUYTOXHBIM. OTOT (DaKT HE BICYET IOPUIUICCKUX
MOCJIE/ICTBHI, HO €CTh M OTOBOPKA. DTO T€ MOCIEACTBUS, KOTOPHIE CBSI3aHbI C
€ro HeJAEHCTBUTEIBLHOCTHIO Ha OCHOBaHWU CT. 167 I'pakmaHCKOro Koaekca
Poccuiickoit ®enepanuu.

Kak mb1 3HaeM, OpadHbIii JOTOBOP MOXKET HOCHUTH CPOYHBIA XapakTep.
OH MokeT OBITh 3aKJIFOUEH KaK Ha OMpEeNIeTIeHHBIN CPOK, TaK U 0e3 yKazaHus
CpOKa — IOTOBOP C HEOMPEIEIICHHBIM CPOKOM JeHCcTBUA. Bo3HUKaeT Bompoc,
Kak OyJeT ompeAensThCs MPAaBOBOM PEKUM UMYILECTBA CYIPYTOB, HAKUTOTO
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10 BCTyIuleHus: OpauHoro poroBopa B jeiictBue. OTBET J0CTaTOYHO
MIPOCTOM: OH OYyIEeT omnpeAeysaThcs 1Mo npaBmwiaMm . 7 CeMeiHoro kojekca
Poccuiickoit @enepanum, T.€. Ha 3TO UMYIIECTBO OyAET paclpOCTPAHITHCS
PEXKHUM COBMECTHOM COOCTBEHHOCTU CYNpPYroB. B ciyuae oxoHuUaHuUs cpoka
JecTBUSL OpavyHOrO JIOTOBOPA BCE MMYIIECTBEHHBIE MpaBa M OOS3aHHOCTU
cynpyroB OyayT peryiaupoBarbcs HopMamu CemeliHoro kojekca Poccuiickoit
®enepalii, B KOTOPBIX TOBOPUTCS O 3aKOHHOM pEXHME HMYILECTBa
CYIIPYTOB.

Heo06xoauMo oOTMETHTH, 4YTO OpadHbIi JOTOBOP MOXETOBITH Kak
U3MEHEH, TaK U PacTOPrHYT B Jt060e Bpems. [ 3Toro HeoOX0oauMO JIHIb
COIJIAILLIEHUE CYNPYroB, KOTOPOE COBEPIIAECTCSA B TOM K€ MOPSAKE, YTO U caM
noroBop. JlelicTBue camoro OpadyHOro JOTOBOpa MPEeKpalaeTcsl Cpa3y Ke C
MOMEHTa IpekpameHuss Opaka. Ho ectp u wuckimoueHwe. IT0 Te
0053aTeNbCTBA, KOTOPBIE OBUTH MPEAYCMOTPEHBI CAMUM OpayHBIM JOTOBOPOM
Ha CITyYail mpekpanienus opaka. Kak yxe oTMe4asioch, CyJl MOKET IPU3HATH
OpayHbIii JOTOBOP HEJACHCTBUTENBHBIM KaK MOJHOCTHIO, TaK U YaCTUYHO B
TOM CJlyyae, €CJIM YCIOBHUS ATOrO JOTrOBOpAa MOTYT IOCTaBUTh JIPYroro
Cympyra B KpaiiHe HeOJIaronpusTHOE MOJI0KEHHUE.

Cy1iecTByeT OIpeeleHHbIN psiJi TapaHTHIl NpaB KPEAUTOPOB, KOTOPHIE
CBSA3aHBl C 3aKIIOYECHHEM, H3MEHEHHEM WM pacTOp:KeHHEeM OpayHoro
noroBopa. Tak, Ha ocHoBanum cT.46 CemeitHoro kojekca Poccuiickoii
Qenepani  cynpyr o0s3aH  yBEAOMIISTH BCEX CBOMX KPEIUTOPOB O
3aKJIIOYEHUH, W3MEHEHUU M pacTopKeHHH OpayHoro norosopa. Ilpu
HEHCIIOJIHEHUM JaHHOTO TpeOOBaHMs ATOT CYNPYr OTBEYaeT IO CBOUM
00s3aTeNbCTBAM HE3aBUCUMO OT COZepkKaHMs OpauHOro J10rOBOpa.

KpenuTops! cynpyra-1okHUKa BIIpaBe TpeOOBaTh U3MEHEHUS YCIOBUI
WIM PAaCTOPKEHHS] 3aKIIOUEHHBIX C HHUMH JIOTOBOPOB Ha OCHOBAaHHUHU
CYIIECTBEHHO H3MEHMBIIUXCA OOCTOSTENBCTB, CBSI3aHHBIX C OpayHbIM
JIOTOBOPOM, B MOPSAJIKE, YCTAHOBJIEHHOM IPa’kJaHCKHUM 3aKOHO/1ATEIbCTBOM.

3akitoyeHne OpavyHOro JOroBOpa B TE€X CTpaHaX, IJie OH CYIECTBYET,
OOBIYHO MPOXOJUT C YydacTUEM Mpo(ecCHOHATBHBIX IOPUCTOB, KOTOpHIE
BbIpa0aThIBAlOT €ro YCJIOBUS, M30aBisis OyayluxX CyNpyroB WIH JIHII,
COCTOSIIIIMX B Opake, OT 3TOW CIIOKHOM M He BCerja NpUsITHON mpoueaypsl. B
KpallHUX CiIydasX, KOrja HEBO3MOXXHO MNpPUOETHYTh K TOMOIIM OPHUCTA,
MOJKET MPUMEHATHCS TUNOBasi (opMa JI0TOBOpa, CojAepKaliasi MUHUMAJIbHO
HeoOXxonuMble monokeHus. Hampumep, B cTpaHax, rae, kak u B Poccun,
CYIIECTBYET PEXUM OOIIHOCTH CYIPYXKECKOr0 MMYIIeCTBa, Hanbosee
TUNUYHBIM ~ OyJeT yCTaHOBJIEHME B OpayHOM JIOTOBOpE  pPEeXHMa
pa3aeNbHOCTH.

Eme ogHO 1OCTOMHCTBO OpayHOro JI0roBOpa 3aKI0YAeTCs B TOM, YTO B
MIPOLIECCE €r0 3aKII0YEHUs] HEM30€XKHO PacKphIBAIOTCS HAMEPEHHUs KayKIou
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U3 CTOpPOH, BCTYNAIOIIMX B Opak, MOCKOJIbKY B OpayHOM JOroBOpE
IPUXOIUTCS OTOBApUBATh BCE CBOU MPHUTA3AHUS K OyAyIIEMY CYIIPYTY.

B nacrosimee BpeMs 3akitoueHrne OpayHBIX JOTOBOPOB JIOIYCKAETCS BO
BCEX Pa3BUTHIX CTpaHax Mupa. [Ipu 3TOM OHHM Bcerza coYeTaroTCs ¢ KaKUM-
au00  3aKOHHBIM  PEKUMOM  CYNPYXKECKOTO  HMMYIIECTBA:  PEKUMOM
pa3eIbHOCTH B CTPAHAX aHIJIO-aMEPUKAHCKOW CHCTEMBI NPaBa; PEXUMOM
OOIIHOCTH B OOJBIIMHCTBE CTPAH KOHTHHEHTAIBbHOW EBpOIBI; cMemaHHBIM
pexxuMoM B I'epmannu 1 CKaHAWHABCKHUX CTPaHAX.

OTO 03HAYaeT, YTO JaXe TaM, /e OpauHblil JOrOBOP CYLIECTBYET, €r0
3aKJIFOUYCHHE COBEPIICHHO HE00A3aTeIbHO M OONBIIMHCTBO CYNPYKECKUX Iap
obxonaTes 6e3 Hero. M eciu OpadHbIil 1OTOBOP HE 3aKIFOYAETCS, OTHOIICHUS
CYNpPYroB TPSMO PETYIHPYIOTCS 3aKOHOAATEIBHBIMH aKTaMH JaHHON
CTPAaHBIL.

[logBoas UTOT, MOXKHO 3aKJIIOYHTh, YTO MHCTHTYT OpavyHOrO JIOTOBOpa
ABJICTCA BaXHBIM M B pAAC ClIy4dac H€O6XOI[I/IMI)IM DJIEMCHTOM CHUCTCMBI
CEMEHHO-TIPAaBOBOTO  PETYJIMPOBAHMSA,  IO3BOJISIOIIMM  MPEJOTBPATHTH
BO3HMKHOBCHHE MMYILIECTBEHHBIX CIIOPOB, YTO OCOOCHHO 3HAYMMO IPEXKIE
BCETO JIISl BIAJIENbIIEB KPYITHBIX COCTOSIHUM M OM3HECOB, 00eCIIeUnTh MpaBa
HEpabOTAIINUX CYNPYrOB W TIOBBICHTH CTAaOWIBHOCTh HMMYIIECTBECHHBIX
oTHomreHui. [Ipu 3TOM OpayHbIil JOrOBOp OCTaeTCsl HUIIEBBIM MHCTHTYTOM,
41O, OJHAKO, HHKAaK HC YMAJICT C€ro 3HA4YUMOCTH JId COBPCMCHHOI'O
cemeitHoro npasa Poccun.
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IMPLEMENTATION OF MARRIAGE CONTRACT
TO THE SPOUSE’S BUSINESS

L. A. Emelina
Russian Presidential Academy of National Economy and Public Administration

In the article the author examines different aspects of implementation of marriage
contract to the business of one of the spouses with reference to court practice. On the
basis of revealed problems the author make conclusions about the necessity of
refinement of some legal provisions related to usage of marriage contract.
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