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K BOIIPOCY O IPUMEHEHUU [TIPUMUPUTEJIbHBIX
MPOLIEAYP ITPU MEPECMOTPE CYJIEBHBIX
MMOCTAHOBJIEHUM

0.B. KykoBa

OI'BOY BO «TBepckoii rocy1apcTBEHHBIH YHUBEPCUTET», T. TBEPD

B cratbe mpoaHanm3upoBaHbl OCOOCHHOCTH NMPUMEHEHUs] MPUMHUPUTEIBHBIX
IpoLenyp NpH MEepecMOTpe CyAeOHBIX MOCTaHOBIEHUH. Pa3Butue npumupu-
TEJNIbHBIX MEXaHU3MOB YPETYJIHPOBAaHHS CIIOPOB U BO3MOYKHOCTH MPUMEHEHHS
NPUMHUPHUTETBHBIX NPOLEAYp MpH 00XKalOBaHUHM CYNEOHBIX MOCTaHOBICHHUN
paccMaTpUBAIOTCS KaK HEOTHEMJIEMbIM 3J€MEHT IOCTYIHOCTH MPaBOCYIHSL.
ABTOPOM IPOBENIEH CPAaBHUTEJIBHBIN aHAJIM3 HOPM MPOLECCYaTbHOTO 3aKOHO-
JaTebCTBA, PErjJaMEeHTHPYIOIINX MPUMUPHUTENbHBIE TPOLEAYPHl B CTaIWU
IepecMOTpa CyIeOHBIX TOCTAaHOBJICHUI.

Knwouesvie cnoea: npago Ha cyoeduylo 3auumy, npumMupumensvHsie npoyeoy-
Dbl, nepecmMomp cyoeOHbIX NOCMAHOBNEHUL.

Pa3BuTHe NpUMHMPUTENBHBIX MEXaHU3MOB YPETYJIMPOBaHUS CIIOPOB SIB-
JSIETCSl OTPAXKEHUEM JTOCTYMHOCTH CYJNEOHON CHCTEMBbI, COBEPIICHCTBOBAHMUS
3aKOHOJATEIbHOM 0a3bl U Pa3BUTUS AKTMBHOCTU CTOPOH B pa3pelIeHUH KOH-
¢dnukToB. [IpuMupuTensHbIe MPOLEAYPhl PACCMATPUBAIOT KaK 3JEMEHT CTa-
HOBJIEHHUSI T'Pa)/JaHCKOrO OOIIEeCTBa, MO3BOJISIIOIINN yperylIupoBaTh MpaBo-
OTHOIICHHUS, HE Mprberas K cyay, a TaKkKe Kak CpeJCTBO SKOHOMHHU OOJIKET-
HBIX PECYPCOB M CHIDKEHHMs Harpy3ku Ha cygeii’. [IpuMupenue cieayer npu-
3HaTh O00S3aTENbHBIM 3JEMEHTOM OCYIIECTBICHUSI MPAaBOCYAUsS Ha JHOOOU
CTAJMK PACCMOTPEHHS JeNa%, B T.4. U HPHU HePecMOTPE CyAeOHBIX MOCTAHOB-
JICHUH.

Kpome Toro, BHECEeHHE U3MEHEHUH B IPakIaHCKOE MPOoliecCyalbHOE 3a-
KOHOJIaTeJIbCTBO B YACTH MEpPECMOTpa CYJeOHBIX NMOCTAaHOBJIEHUH, BBEACHHE
ri1. 14" «IIpumupuTensHsie poneaypsl. Muposoe cornamenne» B [TIK PO,
a taxxe n3MeHenus B 1. 15 AIIK P® moarBepknaroT akTyalbHOCTh pac-
CMOTpPEHHUSI OCOOEHHOCTEH NPUMEHEHUs NPUMHUPUTENBHBIX MHPOLEAYp MpHU
00’kaoBaHUM Cy/1I€OHBIX MTOCTAHOBJICHUH.

O HeoOX0IMMOCTH COJeMCTBOBaTh MPUMHUPEHHUIO CTOPOH yKa3aHo B Pe-
komeHganu Komutera munuctpoB Cosera EBporbr Ne R (86) 12 o mepax
[0 HEJIOMYIEHUIO U COKPAILLCHUIO Ype3MEpHOM paboueil Harpy3ku Ha Cy[bl.
B nanHOM peKOoMeHIAIMK NMPEJIOKEHO B Ka4eCTBE OJHOM M3 OCHOBHBIX 3a-
Jlad BO3JIOKHUTH Ha CyAed OO0s3aHHOCTH JOOMBATHCS MPUMHUPEHUS CTOPOH U

! Cm., nanpumep: Hocepesa E.W., ®uibuenko JI.I'. OCHOBHbIE MOJOKEHHS KOHIENIUH 00
MHCTUTYTE NPUMHPEHUs] CTOPOH B IPakJaHCKOM CyJONpPOU3BOJCTBe // BecTHHK rpaxiaH-
ckoro mporecca. 2015. Ne 1. C. 113 — 124,

2 Cm.: Yexmapesa A.B. IpoGiemMbl MPUMUPEHHUs CTOPOH TIPH TMOJTOTOBKE TPAXKIAHCKOTO
Jiena K cyaeoHomy pasouparensctBy // CoBpemerHoe mpaBo. 2018. Ne 4. C. 77 — 82.
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3aKJIIOYEHUs] MUPOBOT'O COTJIAIIEHUS O BCEM COOTBETCTBYIOLIMM BOMpPOCaM
Ha 1000 cTauu cy1e0HOTrO pa3oupaTesIbCTRa.

B coorBerctBun ¢ nocranoienueMm llinenyma BAC P® ot 18 wurons
2014 r. Ne 50 «O IpUMHpPEHHH CTOPOH B apOUTPAKHOM TIpoliecce»” (naee —
nocraHoBienue [lnenyma BAC P® ot 18 urons 2014 r.) npuMupuTeibHbIe
MpoLEAYpbl MOTYT MCHOJIb30BaThCS HA JIIOOOH CTaguu apOUTPakKHOTO IMPo-
1ecca W Mpu UCTIOTHEHHH cyneOHoro akta (1. 2). Mepbl, HalpaBJICHHbIE HA
MPUMHUPEHUE CTOPOH M OKa3aHHe COACUCTBUS UM B yperyJIHMpOBaHUH CIIOpA,
MPUHUMAIOTCSI CYJIOM Ha BCEX CTaiusax apouTpaxsoro mpoiecca (. 3). o
CYTH, 3TO O3Ha4yaeT, YTO COACHCTBUE MPUMUPEHUIO CTOPOH CTAHOBUTCS 3aja-
4yell BCEro CyJIONpOU3BOACTBA, a HE TOJIBKO CTAJUU NOJITOTOBKHU J€Na K Cy-
neOHOMY Pa30oUpPaTENbCTBY.

B o0ocHOBaHWE TAaHHOTO TMOJIOKEHHSI MOXHO TPUBECTH TOUYKY 3PCHHUS
B.M. IllepcTioka 0 TOM, 4TO CyJ aneUISIIUOHHOW M KacCAllMOHHOW MHCTaH-
LU HE TOJIBKO UCIIOJIB3YIOT MOHATHUS, COCPKAHUE KOTOPHIX PACKPHIBACTCS B
HOpMax, PEryIupYIOUIMX MPOU3BOACTBO B Cyl€ MEPBOMl MHCTAHIMH, HO U
MPSIMO PEATM3YI0OT MHOTHE W3 HHUX, B YAaCTHOCTH MPOIECCyaIbHbIE HOPMBI,
peryupylome MUPOBOE coryiamenue”,

Kpome Toro, naHHbIl TE3UC NOATBEPKIACTCS U YKAa3aHUEM Ha MpUMeEp-
HBII TIepedYeHb CyJeOHBIX aKTOB, B KOTOPBIE CY/l MOXET BKIIOUYATh Pa3bsCHE-
HUS WIW TIPEAJIONKEHUST OTHOCUTEIFHO MPUMHUPUTEIBHBIX Mporeayp (ad3. 2 m.
3 nocranoBnenus [Inenyma BAC PO ot 18 utons 2014 r.). K takum akram,
HaIpuMep, OTHOCSITCS ONIPE/ICIICHUS, TPUHIMAEMbIe apOUTPAKHBIM CYJIOM HE
TOJIBKO Ha CTaJ1H MOJATOTOBKH JieNia K cyAeOHOMY pa30upareiabCTBy, HO U Ha
cTanuu BO3OYXIeHUs nena (Hampumep, 00 00eCIeYUTENbHBIX Mepax), Cy-
NneOHOTO pa3doupaTeNnbCTBa, B ANEIUISIIIHOHHON MM KacCallMOHHOW MHCTaHIHU-
ax (Hampumep, 0 MPUOCTAHOBJICHUH MTPOU3BOJICTBA TIO JIENTy JTHOO €ro BO300-
HOBJIEHUU). bosiee TOro, mogoOHBIE Pa3bACHEHUS U MPEIJIOKEHUS MOTYT
OBITh BKJIIIOUYCHBI B PEIICHHE, TTOCTAHOBJICHUE apOUTPAKHOTO Cy/ia C YICTOM
TOTO, YTO MPUMHUPEHHE BO3MOKHO U MIPH UCIIOJHEHUHU CyJIeOHOTO aKTa.

OTKpBITHI TIEpeUeHb MPUMUPHUTEIBHBIX MPOLEAYP MNPEIYCMOTPEH U
Konuenuueit enunoro I'paxkgaHckoro mpoiieccyaiabHOro koaekca Poccuii-
ckoit ®eeparuir. OHM MOTYT IPUMEHATHCS KaK JI0 OOpaIIeH s B CYJI, TaK U
nocse BO30YyX/IE€HUs Jiena B Cyae, B T.4. IPU MEpPecMOTpe CyIeOHbIX MocTa-
HOBIeHH. OT 7TOT0 X MPHUPO/A HE H3MEHSETCS'.

3 BecTHUK 2KOHOMHYECKOTO TpaBocyaus PD. 2014. Ne 9.

4 Cm.: llepcTiok B.M. HemocpeacTBeHHBIE CBA3H MPOM3BOACTBA B CyJIE IIEPBOH MHCTAHINH
W IIPOU3BOJICTBA I10 NEPECMOTPY CyNeOHBIX aKTOB B rpakaaHCKoM mpolecce // CoBpeMeHHOe
npaso. 2018. Ne 2. C. 55 - 60.

5 Konnenmus equHoro I'paxIaHCKOro HpolLeccyanbHoro kojekca Poccuiickoit ®enepaiuu
(omobpena pemenneM Komurera mo rpakaaHCKOMY, YTOJOBHOMY, apOUTPaKHOMY U TpO-
neccyanbHoMy 3akoHonaresbeTBy ['J] ®C PD ot 8 nexabps 2014 1. Ne 124 (1) // CIIC
«Koncynprantllmocy (IoKymMeHT ommyOanKoBaH HE OBLI).

5 Cm.: Hoceipesa E.U., ®unpuenko J.I. OCHOBHEIE HOJI0MKEHUs KOHIENIMH 00 HHCTHTYTE
MIPUMHPEHUS CTOPOH B IPaXKJAaHCKOM CYZONPOU3BOJICTBE // BECTHUK Tpa)IaHCKOTO ITpoLec-
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[IpencraBisieTcs, UTO yKa3aHHBIE IOJIOKEHHMSI HE MEHEE aKTyalbHbl U
JUISL TPaX/IaHCKOTO Mpoliecca, Ha JIF000H cTaJui KOTOPOTO TaK:Ke BO3MOXKHO
npumupenre ctopos (ct. 1531 T'TIK P®), a pe3ynbraTamMu MpUMHPEHUS JIHIL,
YYacTBYIOUIMX B JeJie, MOTYT ObITh, B YACTHOCTH, MOJHBIM HJIM YaCTHYHBIH
OTKa3 OT aNeJUIANMOHHON, KacCAallMOHHON MM HaJ30pHOH kanod (cr. 1537
['TIK PD).

BHecenue orpaHnyeHus Ha aneUIIIMOHHOE 00KaIOBaHUE ONPEACTICHHS
00 yTBEpXJECHUH MHUPOBOIO COTJIAIIECHUS M BO3MOXKHOCTH O0KaJOBaHUA
TOJIBKO B CYyJl KaCCallMOHHON MHCTAHIIMU B TeUeHUE | Mecsma co 1HS BbIHE-
CEHHS TAKOTO OMPEJENICHHUs, a TaKXKe IMOJIOKEHHUS O TOM, YTO yYTBEpPXKIACHUE
MHUPOBOT'O COTJIAIIEHUS B CyJax aneJUIIUOHHOM, KacCallMOHHON W HaJa30p-
HOM MHCTAHIIMK IO MPEAMETY 3asBICHHBIX TPeOOBAaHUM BIIEYET 32 COOOU OT-
MEHY CyJeOHOT0 aKTa M MpeKpalleHne MpOoU3BOJCTBA M0 AeNy, SIBIsSETCS HO-
BEJUIOW Tpa)kIaHCKOTO MpoIecCyaabHOTO 3aKoHomarenbcTBa (. 11, 13 cT.
153 I'TIK P®).

B 1opuanueckoil nutepaType HEOJHOKPATHO BBICKA3BIBAIUCH MPEAJIO-
JKEHHUS 0 HEOOXOJIMMOCTH BBEACHUS 0CO00H MpoIeaypbl 00KaIOBaHUSI OTIpe-
JeJIeHUi 00 yTBEP KICHUH MHUPOBBIX COTJIAIICHUH 110 aHAIOTHU C apOUTpaxK-
HBIM TIpoIleccoM’. B CBSI3M ¢ TeM, 4TO CTOPOHBI JOOPOBOIBHO 3AKTIOUMII
MHUPOBOE COTJIAIIEHHWE, HE MOXKET OBbITh MPEIyCMOTPEHO OOIIEero MOopsaKa
obsKamoBaHus®,

Hecmotpst Ha TO, 4TO TO MpaBUiaM aJAMHHHCTPATUBHOIO CYAOIMPOU3-
BOJICTBA paccMaTpUBAIOTCS J€Jla, B KOTOPBIX OJIHA U3 CTOPOH HajeleHa my0-
JMYHO-BJIACTHBIMU MOJHOMOYHSIMH, IPUMHUPEHUE TAK)Ke HE HUCKIoyaeTcs. B
KAC P® 3akperuiena ToibKO ojHa cTaThsi — cT. 137 «[IpuMupenue cTopoH.
Cornamnienue o MPUMHPEHUU CTOPOH», KOTOpas periaMeHTHpPYET Cojlepika-
HHUE U MPOLETYPHI TAKOTO CII0C00a B3aMMOICUCTBUSI KOHPIMKTYIOIINX CyOh-
exToB. OueBUIHO, TAKOE 3aKOHOJATEIbHOE PELICHHE HE CIIOCOOCTBYET YHH-
(¢uKalnuu MpoLEcCyaIbHOTO 3aKOHOAATENbCTBA. JIaHHBI MHCTPYMEHT BO3-
MO’KHO IPUMEHSATH IO TEM KaTErOpHsM JIeJ, TA€ Il CTOPOH UMEET 3HAUECHUE
¢uHaHcoBas cocTasisomas. Hanpumep, nena o6 ocriapuBaHUM KaaacTpOBON
CTOMMOCTH, O B3BICKAaHUM 00s3aTeNbHbIX IUIATeXeH U caHkuuid. Bronne no-
MyCTUMO PacCMOTPEHHE BOIIPOCca O MPUMUPEHNUN CTOPOH U B Jiesiax 00 ocma-
pUBaHUU JeHCcTBUH (Oe31eHCTBHSI) U pelIeHuil MyOInYHOro CyObeKTa, Korjaa
JTaHHBIA CYOBEKT MOXKET MEePEeCMOTPETh paHee MPUHATOE PEUICHUE B MOJb3Y
yactHOro nuia’. J{jis 3TOro HeoOGXOAMMO B 3aKOHONATENLCTBE 00 aIMHHH-

ca.2015. Ne 2. C. 140 — 155.

" Cm., nanpumep: Anapees A.B. Bonpock! 065kaoBaHus MUPOBOTO COTIJIAIEHUS B apOMT-
paxxHom mporiecce // ApouTtpaxHsiii u rpaxkaanckuii mporecc. 2019. Ne 2. C. 52 — 57.

8 Cm., nanpumep: Tepexosa JI.A. O6:xanoBanue cyeOHbIX aKTOB O HPUMUPEHUM CTOPOH //
[TpuMupuTeIBHBIC MPOIEAYPHI B IMBUINCTHYESCKOM IpaBe U Cyaonpoussoactee: CO. mate-
puanoB MexayHap. Hayd.-npakT. koud. CII6.,2019. Y. 1. C. 232 — 237.

® Cm.: lllemenesa O.H. Cornamienue o IPUMHPEHUH B aIMHHKUCTPATUBHOM CYJOHNPOM3BOJ-
CTBE: NMPUHIUIHNAIBHAS JTOMMyCTUMOCTh M COOTHOIICGHHE C MUPOBBIM COTJIAIIIGHUEM B TPax-
nmanckoMm mponecce // FOpuct. 2016. Ne 10. C. 37 —40.
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CTPAaTUBHOM CYIOIPOMU3BOJACTBE JETAIBHOE 3aKpEIJIEHUE IIpoliecca OcCy-
IECTBJICHUS IPUMHUPUTENIBHBIX IPOLEAYP.

Kaxk nmoka3pIBaeT paKkTUKa, CIIy4ad 3aKJIF0YCHUS COIVIAIIECHUN O IPUMHU-
PEHMH HOCAT €IUHUYHBIN Xapakrep. JlaHHBIH MHCTUTYT HpeICTaBiseTcs
HEJ0OLICHEHHBIM 3aKOHOJATENIEM, €My HE JIaHbl IPABOBBIE CPEICTBA CTUMY-
JUPYIOLIET0 XapakTepa, YTO CKa3bIBAETCS HA OTCYTCTBUU 3aMHTEPECOBAHHO-
CTH pa3pelIuTh /€10 MUpPOM. B cBOI ouepenp, IpsMOe 3aKOHOAATEIbHOE
HCKJIFOUYEHHUE IPOLECCyalIbHON CBSI3aHHOCTH BOINPOCA O CYAEOHBIX H3IEPK-
Kax ¢ pe3y/ibTaTaMH COTJIAIIEHUS O NPUMHUPEHUH MO3BOJIHMIO Obl M3MEHUTH
OTHOIIEHHE CTOPOH K MPUMEHEHHIO paccMaTpuBaeMoii Mepbrl.

WuTepecHbIM npezacraBisgercs npeanoxenue Bepxosnoro Cyaa PO o
BHECEHMM HM3MEHEHUU B 4acTh BTOpyro HamoroBoro koxaekca Poccuiickoi
@denepa B CBSI3U C COBEPLIEHCTBOBAHMEM IPUMUPHUTENBHBIX MPOLELYP
MIOJIOKEHUEM O TOM, 4TO IPH 3aKJIIOYEHUH MHUPOBOTO COIJIALIeHHUs (coria-
LIEHMs] O IPUMHUPEHUH), OTKA3€ UCTLA OT UCKa (aMUHUCTPATUBHOI'O MCKA),
NPU3HAHUU OTBETYMKOM HCKa (aIMHUHMCTPATUBHOI'O HMCKA), B TOM YHCIE IO
pe3yJibTaTaM MPOBEACHUS NPUMHUPUTENBHBIX IPOLEAYD, A0 IPUHITHS pelle-
HUS CyJOM IEpBOM MHCTAHIMM BO3BpPATy UCTLY (aIMHUHUCTPATHBHOMY HUCT-
1y) noanexut 70% cyMMBbl YIIJIa4eHHOW UM TOCYJapCTBEHHOM MOIUIMHEI, Ha
CTaJuM PACCMOTPEHUs JleNla CYAOM aneJUIMMOHHON MHCTaHuuu — 50%, Ha
CTaJluM PAacCMOTPEHMS JeJla CyJI0M KacCallMOHHOW MHCTAaHLUH, IEPECMOTpa
CyneOHbBIX aKTOB B mopske Haazopa — 30%.

TakuM 00pa3oM, B yCIOBUSX PEPOPMUPOBAHUS MIPOLIECCYAILHOTO 3aK0-
HOJIATEJIbCTBA 11€J1eCO00pa3HO Pa3BUTHE M CTUMYJIMPOBAHUE HCIOJIb30BAHUSA
MPUMHUPUTENBHBIX MPOLENYP, KOTOPbIE TPUMEHUMBI K JIF000MY TpakIaHCKO-
My Jiely, JOIMYyCKaoLeMy IPUMUPEHHE CTOPOH Ha JIF0OOH CTaauu mpolecca.
st 5Toro HeoOXOAMMO 3aKpeIryIeHHe KOMILIEKCa Mep, CHOCOOCTBYIOLIMX
MOBBIIIEHUIO JTIOCTYITHOCTU U 3(PPEKTUBHOCTH MEXAaHU3MOB YPETr'yIHPOBAHUS
criopoB. HeoOxonuMo nanpHeliee MpoueccyalbHOE PEryJNpOBaHUE IpPU-
MUPHUTEJIBHBIX MPOLEyp Ui TOro, YTOOB!I HE OBLIO MTPABOBOM HEONpeaeIeH-
HOCTH B YaCTH BBIOOpA KOHKPETHOTO BU/a IPUMHUPUTENIBHBIX MIPOLEAYP U €r0
MPAKTUYECKON pean3aliy, a Takxke 1e1eco00pa3sHOCTH NIPUMEHEHUS B KOH-
KPETHOM CUTYyallH.
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