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PEECTP HEJOBPOCOBECTHBIX IOCTABIHIUKOB
U IMPUHIOUII JOBPOCOBECTHOCTH
B I'PA’KIJAHCKOM IIPABE

®.P. ’KykoB

OI'BOY BO «TBepckoii rocy1apcTBEHHBI YHUBEPCUTET», T. TBEPD

B cratre nokassiBatotcs usmeHenus: OegepansHoro 3akona ot 05.04.2013 Ne
44-D3 «O KOHTpaKTHOU cUCcTEME B cepe 3aKyIOoK TOBApOB, paboT, yCIyT s
obecreveHunsi TOCYAapCTBEHHBIX U MYHHIIMIIATBHBIX HYXI», BCTYMAIOIINAE B
cuny  01.07.2021.  Joka3piBaeTcsi, 4YTO  HAaWMMEHOBaHHE  peecTpa
HEZOOPOCOBECTHBIX TIOCTABIIMKOB M €ro (akTUYeCKOe COJAep)KaHWe He
coBnagatoT. OcnapuBaeTcss KpUTEPUH BKIIOUCHUS HUCIOJHUTEICH B
NyOJNMYHBIA peecTp Ha OCHOBAaHMM WX HemoOpocoBecTHOCTH. [IpuBomsTcs
MPEIJIOKESHUS 110 COBEPIIICHCTBOBAHHIO JICHCTRBYIOIIETO 3aKOHOATEIbCTBA.
Knroueewie cnoea: 006pocosecmHocmy, Hed0OpOCo8eCmHOCMYb,
20Cy0apcmeeHtble U MYHUYUNATbHbIE HYICObI, peecmp Hed0OPOCOBECHHbIX
HOCMABUUKOS.

1 urons 2021 r. Bcrynarot B cuity nonpask U K cT. 104 ®denepanbHOro
3akoHa oT 05.04.2013 r. Ne 44-D3 «O KOHTpaKTHOM cucTeMe B chepe 3aKyIoK
TOBapoB, paboT, yciayr [uisi oOecredeHus] TOCYHapCTBEHHBIX U
MYHUIIMTIATBHBIX HYXO» (Hanee — 3akoH O Toc3akynkax) [3], KoTopbie
PEryIHPYIOT BOIMPOCHI, CBSI3aHHBIE C BEJACHUEM peecTpa HEAOOPOCOBECTHBIX
MOCTABIIUKOB, TOAPATIUKOB, ucnionHuTenen (nanee — PHIT).

[TonpaBku, B 4aCTHOCTH, BKJIFOYAIOT B ce0s:

— YTOUHEHUE NEePEYHsI CBEICHNUI O BKJIIIOUEHUU B PEECTD;

— HOBOE MCUHUCIIEHHE CpOKOB M uckimrodeHus u3 PHIL: He ¢ matsl
BHeceHus cBeneHnii B PHIL, a ¢ Toi pmarel, korma y ®enepanbHOM
AHTUMOHOMNONBHONU cnmyk0bl (mamee — @DPAC) mnosBUIach OO0S3aHHOCTD
BKIIIOUYNTH cBegeHus B PHII;

— YCTaHOBJIEHHE OCHOBaHUM [ uckintouenus u3 PHII nocpouno: B Buae
npu3HaHus HenencTBuTeNbHbIM peteHuss @AC o BKIIOYEHUH HHGOpMaIu
00 y4JacTHUKE 3aKyIKH, MMOCTABIIUKE (TMOAPSATINKE, UCTIOTHUTENE) (Hanee —
ucnonnutenu) B PHII unu npusHaHus 0THOCTOPOHHETO OTKa3a 3aKa3yHMKa OT
VCIIOJIHEHUS] KOHTPAKTa HE3aKOHHBIM MIIM HEJEHCTBUTEIbHBIM.

JlaHHblE TONpaBKM  BHOJHE OOOCHOBaHBI, HO HOCAT CKOpee
TEXHOJIOTHYECKUN XapakTep. B To Bpems kak Oojee (yHIaMEeHTaJbHbIE
BOIIPOCHI OCTAIOTCS HEpa3peIIEHHbIMH.

Hanomuum, uyro B PHII Bkmtowaercss nHdopmarus o0 ydacTHUKaX
3aKYyIMOK, YKJIOHUBUIMXCA OT 3aKJIIOUYEHUS KOHTPAaKTOB, a Takxke o0
WCIIOJIHUTEIISAX, C KOTOPBIMU KOHTPAKThI pACTOPTHYTHI IO PELIEHHUIO CyJ1a WIIH
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B Cily4yae OJHOCTOPOHHETO OTKa3a 3aKa3uuka OT WCIOJIHEHUS KOHTPAaKTa B
CBSI3M C CYLLIECTBEHHBIM HapYLIEHUEM MU yCIOBUI KOHTPAKTOB (4. 2 cT. 104
3aKkoHa O TroOc3aKylnkax). AHaJIOTMYHBIE MpaBWiIa coiepxarcs B CT. 5
@enepanpHoro 3akoHa or 18.07.2011 r. Ne 223-®3 «O 3akynkax TOBapoB,
paboT, ycayr OTAeIbHBIMUA BHAAMU IOPUIUYECKUX JUI (nanee — 3akoH Ne
223) [2]. lomobue PHII u cxomHble YCIOBHUS [Isl BKJIIOYCHHS B HETO
MOAPSAYMKOB  CYIIECTBYIOT B cdepe  KanuTajibHOIO  PEMOHTA
MHOTOKBAPTUPHBIX JOMOB — PEECTp HEI0OPOCOBECTHBIX MOAPSAHBIX
opranuzanuii (nasiee — PHITO) (. 254-255 IloctanoBnenus [IpaBurenbcTBa
Poccuiickoit @enepanyu ot 01.07.2016 r. Ne 615 «O nopsiake npuBiedeHUs
MOAPSAHBIX OpraHU3aluil IJIsl OKa3aHUsl yCIyT U (WIIH) BBIOJIHEHUS padoT o
KaluTaJbHOMY PEMOHTY OOLIEro MMYLIECTBA B MHOTOKBAaPTUPHOM JIOME U
MOPSAJIKE OCYIIECTBICHUS] 3aKylOK TOBapoB, paldOT, yCIyr B LEJIX
BBIIIOJIHEHUS GbyHKIMH CHeLUaIU3UPOBAHHON HEKOMMEPUYECKOU
OpraHM3aliy, OCYLIECTBIAIOMIEH JEeATENbHOCTb, HAINPaBICHHYIO Ha
o0ecriedeHre MPOBEACHUS KalUTAIBbHOTO PEMOHTa OOIIET0 HMMYIIECTBA B
MHOT'OKBapTUPHBIX AoMax» (nanee — [loctanoBinenue Ne 615) [4].

B ympomienHoM Buje camas paclpoCTpaHEHHas CXEMa BKIIOYEHHS B
PHII BeIrnsaut ciaenyronmm oopazom:

1) 3aka3uuK  HampaBiseT  MCHOOJHUTEN0  uHpopMmanuio 00
OJTHOCTOPOHHEM OTKa3€ OT KOHTPAKTa;

2) 3aKa34uK B 00s3aTesibHOM Topsake Hampapisier B DAC J0KyMEHTHI
g Bkmouenus B PHIT (PHITO);

3) ®AC paccmarpuBaeT yKa3aHHbIC JOKYMEHTBI M IPUHUMACT PEIICHUE
0 BKJIFOYEHMH WK He BKIroueHuu B PHIL.

HcnonHuTenb K€ BBIHY)XKIEH KaK MOXHO CKOpee INpeIbsBIsATh B
ApOutpakHblii cya MCK K 3aka3uuky o0 uckmouenuun uz PHIT (PHIIO),
OJIHOBPEMEHHO C 3TUM MPEACTaBIATH cBoU Bo3paxkeHus B ®AC. B cioyuae
BiutoueHusi ceeaenuit B PHII — oOxkanoBate u pemenue DAC B
ApOutpaxubiii cya. Ilpu 3TOM MOpOM3BOJACTBO MO eIy O TPU3HAHUH
HeznencTBUTeNbHBIM pemeHust PAC B abCOMOTHOM OOJBIIMHCTBE CIIy4aeB
MIPUOCTAaHABIMBAETCS 10 BCTYIJICHUS B CHIIy CYAEOHOTO aKkTa, KOTOPBIM
OKaHYMBAETCS PACCMOTPEHUE JIeNa M0 UCKY O IPU3HAHUU HEACUCTBUTEIbHBIM
OJTHOCTOPOHHETO 0TKa3a 3aKa3unka OT KOHTpakTa [8, 9].

[Tpu sTOM cynebHas mpakTHKa CBUJIETEIBCTBYET O TOM, YTO IPABOBBIMHU
ocHoBaHusiMu aisa BkimoueHuss B PHII (PHIIO) Obuin He HapymieHus
UCTIOJHUTENSAMU TPUHIMIA J0OPOCOBECTHOCTH, a HEHUCIIOJIHEHHE WIN
HEHaJJIeXkalllee HUCHOJHEHHE YCIOBUW HMH KOHTPAKTOB, YKJIOHEHHE OT
3aKJIIOYEHUsI KOHTPAKTOB |35, 6].

AHaJIOTUYHBIM 00pa30oM OOCTOST JieJla B aJIMUHUCTPATUBHOW MPAKTUKE
D®AC. B omgaux caydasx PAC, XoTs M MOXKET coclarbCcsl Ha
JO0OPOCOBECTHOCTb, 1O CYTH IHpPOBEPSAET BBHINOJHEHHE YCIOBUI KOHTpaKTa
WCTIONMHUTENEeM U 3akazuukoM [12, 13], T.e. 3mech DAC OCTOPOKHO YXOIUT
OT BOmpoca 00 OILIEHKE 3aKOHHOCTH JEWCTBUI MNOAPAIYMKA, YTOOBI HE
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MOAMEHATh coboil cyn. B npyrux ciydasx ke Y®OAC maer OneHKy
BBITIOJIHEHHS HCTIOJTHUTENEM M 3aKa34YMKOM yCJIOBUM KOHTpakTa [11].

WNubiMU clioBamMu, UCTIOIHUTENb, C OJTHOM CTOPOHBI, U 3akazuuk 1 DAC, ¢
JPYroil CTOPOHBI, BCTYMAIOT B KOMIUIEKCHBIM YacTHO-IYOJMYHBIA CIOP,
KIIFOYEBOM BOIIPOC KOTOPOTO: HMMEETCs U CYHIECTBEHHOE HapylIeHHe
KOHTPAKTa WX MPOIEAYPHI €T0 3aKII0YEHUS, KOTOPOE SIBJIIETCSI OCHOBAHHEM
JUIs OTKa3a oT KoHTpakTa (1. 3 cT. 401, m. 2 cT. 450 I'paxk1aHCKOTO KOJEKCa
Poccuiickoit @enepanuu (nanee — 'K PO) [1], 4. 9 cr. 95 3akona Ne 44-D3,
1. 225 TlocranoBnenus Ne 615), a 10OpOCOBECTHOCTH HJIET BTOPHIM BOITPOCOM,
€CJIM BOOOIIE OLIEHUBAETCS.

Hampumep, ApOutpaxksbiii cyn TBepckoil 00y1acTh B PEIICHUH OT
10.02.2021 1. mo nemy Ne A66-18842/2019 [10] ykasait, 4To, COrJIacHO: «...H.
3 cr. 716 TK P®, ecnum 3aka3uMk, HECMOTpPS Ha CBOEBPEMEHHOE U
000CHOBaHHOE  TPEAYNPEKIECHUE CO  CTOPOHBI  TOApsAYuKa 00
00cTosTeThCTBAX, YKa3aHHBIX B 4. 1 c¢T. 716 'K P®, B pasymHbIl Cpok HE
3aMEHHT  HENPUTOJHBIE  WJIM  HEAOOPOKAYECTBCHHBIE  MaTepHAIbI,
o0opy/soBaHUE, TEXHUYECKYI0 JOKYMEHTAlMI0 WM TMepeAaHHylo i
nepepabotku (0O0paboTKHM) Bemb, HE HM3MEHUT YKa3zaHHH o crocobe
BBIMIOJTHEHHUST PpabOThl WJIM HE MPUMET JPYTHMX HEOOXOAMMBIX Mep JUIs
YCTpaHEHHSI OOCTOSITENBCTB, TPO3AIIUX €€ TOJHOCTH, MOJPSAYMK BIIpaBe
OTKa3aThCsl OT UCIIOJIHEHUS JOTOBOpa MOApsAIa U MOTPeOOBaTh BO3MEILICHUS
MPUYMHEHHBIX €r0 MpeKpaiieHneM yowrITkoB. HecmoTpst Ha TO, 4TO B XO7€
BBIMIOJTHEHHST padOT OBLJIO YCTAHOBJIEHO, YTO MPOEKTHAs JOKYMEHTAIUS He
MO3BOJISIET BBIMIOJIHUTH PA0OTHI MO KOHTPAKTy M JOCTUYL IOCTaBJICHHOTO
pe3ynbrata, [logpsauuk mpoaossKal uX BHIMOIHEHUE BECh NEPUOA ACHCTBUS
KOHTpaKTa | Jajiee, 3a UCTEUYEHUEM €r0 CPOKOB. B 3Toif CBsA3M cyx mosaraer,
YTO pelieHre 00 OAHOCTOPOHHEM OTKa3€ OBLJIO MPHUHSITO. .. IPABOMEPHOY.

@DaKTUYECKH CIOXKUBIIYIOCS TMPAKTUKYy CYAOB MOXXHO MPHU3HATH
000CHOBAaHHON: HapyIllIeHHe HCIOJHUTENEM MPHHIMIA JT0OPOCOBECTHOCTH
MOET UATH B COBOKYITHOCTH C HOPMamH TMO3UTHUBHOTO TpaBa, KOTOPHIE OH
HapYIIUJ, HO HUKAaK HE SBISETCS OOCTOSITENHCTBOM HOMEpP OAHMH, KOTOPOE
MOJJICKUT JOKa3bIBaHMi0. M 3TO, mojararo, COBEPIIEHHO CIIPaBETHUBO: TIPHU
WHOM TMOJIX0JIe TocTaTouHo Haimuuus cT. 1, 2, 10 'K P® o go6pocoBecTHOCTH,
a crenuaigbHble HOPMBI 00 00s3aTe€IhCTBAX W WX OTICIBHBIX BHJAX
MONTY4al0TCsl HE00s3aTeTbHBIMU K IIPUMEHEHHIO.

[Tpodeccop P.C. beB3eHko crnpaBemuBO OTMETHI, UYTO <«IIPUHIIUII
JTOOPOCOBECTHOCTH — 3TO IOPUAMYECKUN ‘‘CKaNbIeNb”’, KOTOPBIH TOIKEeH
MPUMEHATHCST TOT/Ia, KOrJa OOBIYHOTO FOPUAMYECKOTO HHCTPYMEHTapHUs —
HOPM TO3UTHMBHOIO MpaBa HE XBAaTaeT» U «...I[PABO HE MOXKET 3alIUIIaTh
nycTh (POPMAIBLHO 3aKOHHOE, HO HE Y€CTHOE, HE COOTBETCTBYIOIIIEE B3I AaM
oOmiecTBa Ha AoJKHOEY [ 14].

B oT0if cBsi3u, ¢ mo3unmu mpaBa U (HOPMATBHOM JIOTUKH BO3HUKAET
pa3phIB:
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— HCcleloBaHUE BOMpoca O JI0OPOCOBECTHOCTH MCIIOIHUTENS HE
MPEroaaracTcss HOPMAaTHBHBIMH aKTaMH O 3aKyNKax, KOTOpbIE TPeOyIoT
000CHOBATH MPEX/E BCEro HapylleHHe HOPM COOTBeTCTBYromMX craTeil I'K
P®, 3akona o roczakynkax, 3akona Ne 223-@3, [locranosnenus Ne 615 unu
MHOTIO IIPaBOBOT'O aKTa;

— ®AC nomkeH WCCIEAOBaTh TOJIBKO BOMPOC JOOPOCOBECTHOCTH
WCIIOJTHUTEISI, HE OLIEHUBAs1 BOIIPOC COOTBETCTBHSI HOPMaM 3aKOHa;

— HO IIPY 3TOM CYJIbl PACCMATPUBAIOT YK€ BOIPOC HAPYIIEHUS CTOPOHAMU
3aKOHa.

YkazaHHOe KOpEHHBIM 00pa30M HEBEPHO.

Tem cambIM, 3aKperuigeTcs MPaKkTUKa Kak Obl «IBOWHOTO BKIIOUEHHUS» B
PHIT (PHIIO): naxe ecium cyn o0oiizer Bompoc IIMKaHbl U Oyaer
PYKOBOJICTBOBAThCS TOJIBKO HOPMaMu MTO3UTUBHOIO IIPaBa, UCIIOJIHUTEIb BCE
paBHO ocra”ercs B PHII — ecTb penienue cyna, KOTOpbIM OTKa3 OT KOHTPAKTa
MpU3HaH MpaBOMepHbIM. M mocTaBHIMKY (a Takke ero pyKOBOJACTBY H
y4acTHUKaM (aKIIMOHEpaMm)), KOTOPHIi, Kak 4acTo ObIBaeT, Mo (GaKkTy HapyIIUIT
KOHTPAKT, YTO MPHU3HAHO CYJIOM (CYOMOIPSIIYMKNA HCIIOIHUTENS MOABENIU U
O00BEKT OBUI BO3BEJCH C MPOCPOUYKOW, IMOCTABHIMK HE PACCUUTAT CBOHU
BO3MOYXHOCTH U HE TIOCTaBUJI TOBAP B CPOK, U T.1.), HO 3I0OYOTPEOIEHUS C €T0
CTOPOHBI Ha CaMOM jejieé He Obulo (T.e. HCIOJHHUTENIb Ha CaMOM Jelie
n00pOCOBECTHBIN ), mpuxoAuTcs pedbiBaTh B PHIT mososkeHHBINH CPOK.

[Tpu 3TOM, UYTO mMapajoOKCalabHO, IPEANPUUMYMBOE» JIMLO, BENYyILEE
CBOI OM3HEC Yepe3 HOMUHAIBHBIX YYACTHUKOB U IMPEKTOPOB (T.H. APOTOB), U
NEHCTBUTENBHO HEJOOPOCOBECTHOE, MOIYUYUB PEUIEHHE O BKIOYEHUHU CBOMX
HomuHanoB B PHII (PHITIO), TyT ke BBIXOIUT y4acTBOBAaTh B 3aKyIKax ¢
HOBBIMH, «UHCTBIMHM» IOPUAMYECKMMM JIMIAMU W JTUPEKTOPOM U
Y4aCTHUKaMHU-IPOIIAMH.

VYka3aHHOE 3aCTaBJIseT NPUNTH K CIEAYIOLIUM BbIBOJAM:

— naumenoBanne PHII (PHIIO) u ux ¢daktuueckoe coaepkaHue He
COBIAJAIOT;

— KpUTEpHH BKJIIOYEHMS MWCIOJHHUTENEH B MyOJIMUYHBIH peecTp Ha
OCHOBaHUU UX HEA0OPOCOBECTHOCTH CIIOPEH;

— QJMUHUCTpPaTHBHbIE M CyAeOHBbIE MpPOLENYypbl BOCCTAHOBJIECHUS
HCIIOJIHUTEJIEM CBOETO «I00POro UMEHM» JOCTATOYHO CIOXKHBI;

— Lenb BEACHMS peecTpa — OrpajuTh 3aKa3uyuKOB OT Yy4acTUs B
3aKyIOYHBIX MPOLEaypax HeJOOPOCOBECTHBIX JIUI] — HE BCETja IOCTUTaeTCsl.

YroObl yCTpaHUTh YKa3aHHBIE IPOOJIEMBI, MOKHO BBICKA3aTh CIIEIYIOIIHE
MIPeIOKEHUS Il OOCYKICHMUS:

1. PHIT (PHIIO) noumeHoOBaTh B KaueCcTBE peecTpa JIML, HAPYIIUBIINX
00s13aTeIHCTBA IO KOHTPAKTaM (J1ajiee — MMyOJIMYHBIN PeecTp).

2. B npeamer paccmarpusaeMoro @AC u cynamu criopa O BKJIIOUYEHUU B
NyOJIMYHBIN peecTp MOJDKHBI BXOAMTh, MpPEXJEe BCEro, OOCTOATENbCTBA
MCIIOJIHEHUS/HEUCTIOTHEHHS] CTOPOHAMH CBOUX 00SI3aTENIbCTB [0 KOHTPAKTY U
BO BTOPYIO 04epe]ib — J0OPOCOBECTHOCTb.
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3. Ienmecoobpaszno pazpemmnth DPAC paccmMaTpuBaTh IO CYIIECTBY
BOTIPOCHI MCIIOJHEHUS/HEUCTIONHEHUS! CTOPOHAMHU CBOMX OO0S3aTENBLCTB TI0
KOHTpPAKTaM JJI BKJIFOUEHUS UM OTKa3a BO BKJIIIOUEHUH B IIYOJIUYHBIN peecTp
(B moOoM ciydae, mpu O0XKATOBAHUU PEIUICHHS B CYJAE, MOCICIHUN Oymer
MIePEOLICHUBATH JOBOJIbI CTOPOHBI U BBIBOIBI DPAC).

4. CyneOHoe 00kaloBaHHE 0TKAa3a 3aKa34MKa OT KOHTPAKTA U BKIIOUCHHS
B NyOJIMYHBIM peecTp pa3pelIuTh paccMaTpuBaTh B paMKax €IUHOIO
CyJIONPOU3BOJACTBA, B KOTOPOM HCTEL-UCHOJIHUTENb MPEABIBISIET K
orBeruynkaMm, 3akazunky u  DAC, TpeboBaHuS O  NIpPU3HAHUU
HEJCUCTBUTEIbHBIMYA, COOTBETCTBEHHO, OJHOCTOPOHHEro OTKa3za oT
KOHTpakTa u pemenus o BkmodeHnd B PHIT (PHIIO). IlogoGubie
KOMIUIEKCHBIE YaCTHO-ITyOJUYHBIE CIIOPbl PAacCMATPUBAIOTCS CyAaMU IIO
JIeJIaM, BBITEKAIOIINX U3 KOPIOPATUBHBIX OTHOUICHUM U CBSI3AHHBIX C HUMH
OTHOILICHUH 110 BHECEHUIO CBeJICHUN B ENUHBIN rOCyNapCTBEHHBIH peecTp
IOPUAMYECKUX JHll  (CM., Hampumep, CyIeOHble aKThl, MPUHATHIC
apOuTpaXHbIMU cynamu 1o aeiny Ne A40-213027/2015 [7]).

5. IIpobnema GOprOBI C «HOMHUHATAMUY» HYKIAETCS B KOMIUIEKCHOM
pelIeHuH, C y4aCTHMEM  HAJIOTOBbIX OPraHoB, CaMOPETYIHPYEMbIX
OpraHMU3aIMil ¥ UHBIX JIUI], KOTOPbIE B CHITY CHEIU(PUKU CBOEH NeATeIbHOCTH
YY4acTBYIOT B «IIPOKOJI€ KOpPIIOPAaTUBHOM Byanw» (HalpuMep, MOXKHO
pacIIMpUTh MOJHOMOYMS TMOCIHEAHMX [0 YCTAHOBJICHHIO KOHEYHBIX
OeHe(uIMapoB CTPOUTEIHHBIX KOMIAHWW U JIOBEIEHHE STHUX CBEACHUH 10
3aKa34YHUKOB).
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REGISTER OF BAD-FAITH SUPPLIERS
AND PRINCIPLE OF GOOD FAITH IN CIVIL LAW

F.F. Zhukov
Tver State University

The article shows the changes in the Federal Law of 05.04.2013 No. 44-FZ "On
the contract system in the field of procurement of goods, works, services to
meet state and municipal needs", which enter into force on 01.07.2021. It is
proved that the name of the register of bad-faith suppliers and its actual content
do not coincide. The criterion for including contractors in the public register on
the basis of their bad faith is contested. The suggestions for improving the
current legislation are provided.

Keywords: good faith, bad faith, state and municipal needs, register of bad-
faith suppliers.
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