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3HAYEHME CPABHUTEJIBHOI'O METO/JIA B UCCJIEJOBAHUUA
INPUHOUITIOB I'PA’KJAHCKOI'O CYAOIIPOU3BOACTBA

A.C. ®eauna

®I'BOY BO «TBepckoii rocyJapCTBEHHBI YHUBEPCUTET», T. TBEPh

CpaBHHUTECNBHBI ~ METOA B  HW3YyYCHHWH  MPHHIMIIOB  IPAKIaHCKOTO
CYJONPOM3BOJACTBA  MpPEAMOJIaraeT MX  HCCIACIOBAHHE B  KOHTEKCTE
CPaBHUTEIBHOTO IPABOBEACHHS, HCTOPHUUECKOTO W MEXIUCIUIUTMHAPHOTO
cpaBHeHHs. VCrMonb30BaHWE CPABHUTEIHLHOIO METOa B HCCICIOBAHUU
MPUHIMIIOB TPAXAAHCKOTO CYAOMPOM3BOACTBA CTAHOBHUTCS TOJIE3HBIM IS
MOWCKA HOBBIX, HHTEPECHBIX peIIeHuH B obecnedeHnd 3((HEKTUBHOCTH
IPaKIaHCKOTO CYAOTPOU3BOICTRA.

Kniouesvte cnosa: cpasnumenvhviil, Memoo, CpasGHUMENIbHOE NPAsosedeHue,
IPUHYUNDL, 2PANCOAHCKOE CYOONPOU3BOOCHIBO.

CpaBHUTENBHBIA METOJ B HW3YYEHUU MPUHLMIOB TPAKIAHCKOTO
CyJIONpPOU3BOACTBA O3HAYAET HE TOJIBKO MX U3YYEHHE B KOHTEKCTE
CPaBHUTEIBHOTO  IPABOBEACHUS  KaK  MPUHIMIIOB  TPaXJIAHCKOTO
MPOIIECCYaTbHOrO TMpaBa 3apyOCKHBIX CTpaH. JlaHHBIH METOJ WMEeT
pa3iauyuHble POPMBI €r0 UCIOIb30BaAHUS.

Metononorus CPaBHUTEIIBLHOTO M CCJIEJOBAHMUS MIPUHLIUIIOB
FPAXKJIAHCKOTO IPOLECCYaIbHOIO IIpaBa MpPEANoJaraeT HUX CpaBHEHUE B
UCTOPUYECKOM, MEXKIUCHUIUIMHAPHOM M reorpaduveckoM KoHTekcTe [14].
Hcnonb3oBaHWE CPaBHUTEIBHOIO METOAAa B HCCIEAOBAaHUU IPUHLUIIOB
IpaKAaHCKOTO CYJONPOU3BOJICTBA LIEHHO HE caMo Mo cede, a Kak 3ajJor ux
pa3BUTHSA, TMOBBIIICHUS WX 3HAUYeHUs B obOecrneyeHUH IPGEKTUBHOCTH
IPaXXAaHCKOIO CYIOIPOU3BOICTBA.

Hcropuueckoe CpaBHEHHE IIPUHIIAIIOB IPaX1aHCKOI0
CYJOTIPOM3BOJCTBA J1a€T BO3MOXKHOCTh IPOAHAIN3UPOBATH JOIMYILEHHBIE
3akoHonatenem omuOku. Tak, g0 pedopmer 1864 1. rpaxaaHckoe
CyIonpou3BoAcTBO B Poccum cTpousioch Ha Hayaldax IHCbMEHHOCTH,
CJIEJICTBUS B OTBICKAHMH HCTUHBI, OTCYTCTBHUH HETOCPEICTBEHHOCTH, TallHBI
KaHLEJSIPUM, COCJIOBHOCTH CyJla, OCYIIECTBICHUS CyJIeOHOW BiacTu
aIMUHUCTPATUBHBIMU opraHamu, KOTOpBIE, KaK OTMEYaJIOCh
E.B. BacbKOBCKHM, IOYTH «yHUYTOXKAJIU 3HAYEHHUE IPABOCYAUS U ITOAPBIBAIIN
BCsAKOE K Hemy jgoBepue» [7, c. 9]. CpeacTBoM HCHpaBIeHUS HETOCTATKOB
nopehOpMEHHOTO cyna pOCCUICKOTO VYcraBa IpaKIaHCKOTO
cynomnpou3BojicTBa 1864 r. [6] cTano mocTpoeHne rpaXk1aHCKOro mpoiiecca Ha
NPUHLIMIIAX HE3aBUCUMOCTH  CyJa, IJIACHOCTH, HENOCPEACTBEHHOCTH,
COCTSI3aTENIBHOCTH,  yCTHOCTU.  Takum  oOpa3oM,  paccyxaas o0
s exTuBHOCTH rPpakIaHCKOTO CyJIONPOU3BO/ICTBA, HAJJIC)KUT
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OCHOBOIOJIAralolee 3HAYEHUE IPHUIABaTh HE CTOJIBKO «IPEIMETY» U
«Merony» (Mpu Bcel MX BaKHOCTH), CKOJIbKO IPUHLIMIIAM JIAHHOW OTpaciu
[13,c.275].

B MeXIuCHMIUIMHAPDHOM  KOHTEKCTE€ IPUHLUIBI  TPAKIAHCKOTO
CYAONPOM3BOJCTBA  CPaBHMBAIOTCA C  NPUHLUUMIAMHM  apOUTPaKHOTO
IIPOLIECCYaJIbHOT0, YIOJOBHOI'O IPOLIECCYAIbHOTO IIpaBa, INPUHIUIIAMU
aJIMUHUCTPATUBHOTO cynonpousBoAcTBa. Cyabl o00wmEed  HOpUCAUKIMU
OCYILECTBISIOT 3aIMTy IpaB M 3aKOHHBIX MHTEPECOB IO IIpaBUIIaM
IPaXJaHCKOrO0 M aJMHUHHMCTPATUBHOIO CyIONPOM3BOACTBA. MX pasmuuns
O00yCIIOBJICHBI MaTepUaTbHO-TIPABOBOM MPHUPOJON Jel U HE KacawTcs
OCHOBOIIOJIAraroIuX MPUHIIUIIOB U IIPABUIL.

CoBpeMeHHbIN TpaxaaHCKuil mpoiecc Poccuu He MOKET pa3BUBATHCA B
HAllMOHAJIbHOW M30JSIIMK. BiusHue Ha ero pa3BUTHE OKa3bIBAIOT HE TOJIBKO
3aKOHOTBOPYECKHH TMporecc M cyaeOHas MpakTHKa, HO CpPaBHUTEIHHOE
[IPaBOBE/IEHUE, OCHOBHAs (DYHKIMS KOTOPOIO 3aKIIOYAETCs HE B MPOCTOM
ONMCAaHUU U KOHCTATALUU Pa3InIUil MEX /1y pa3HbIMU CTPaHaMH, a B HAYYHOM
OCMBICJICHUN, OPUEHTUPOBAHHBIM HAa KOHKPETHBIE IPAKTUYECKHUE BBIBOIBI
[11].

CpaBHUTENBHOE NPABOBEJCHUE CTAHOBUTCS IIOJIE3HBIM JUIsl IIOHUCKA
HOBBIX, UHTEPECHBIX PELeHUN uccienyeMbix npodiem. Tak, cnenuanuctamu
CPaBHUTEIIBLHOTO IIPABOBEJCHUS OTMEYaeTCs cOmKeHune IBYX
[IPOLIECCYaTIbHBIX MOJIEJICH OTIpaBICHMsI MPAaBOCYJUS: AHIJIOCAKCOHCKOW U
pomaHo-repmaHckoi. Te  HekoTopele  pa3nuuus B COIEPKAHUU
[IPOLIECCYaIbHBIX MPUHIUIIOB, KOTOPblE UMMAHEHTHO OBLIM MPUCYIIH 3TUM
JBYM CHUCTEMaM BCJICJCTBUE MX IPHUHAUICKHOCTH K MHKBU3ULMOHHOMY WM
COCTSA3aTEIbHOMY THUITy OTIIPaBJICHUs IPABOCYIUsl, IOCTETIEHHO CHUMAIOTCS
JUI TOBBILIEHUS 3((HEKTUBHOCTH T'PAXKJAAHCKOTO CYJIONPOU3BOACTBAa 00EHX
tunoB. Kak pe3ynpraT, pa3BUTHE IIpoliecca Ha OCHOBE IPUHIUIA
COCTSI3aTENIPHOCTH B 00€MX cHCcTeMax OJUHAKOBO HJET MO IYyTH
ONTHMAJIBHOIO COYETaHMs] AKTUBHOCTM CTOPOH M cyda (IpUHLHUI
koornepaTuBHOCTH [8, c. 19]. CpaBHeHHE ABYX HUACH POKAAET TPETHIO, HOBYIO.

CpaBHUTENBbHOE MPABOBEACHHUE CO3JA€T OCHOBY JJIsi B3aUMOIEHCTBUS
pPOCCHICKOrO IpaBa C €BPONEHCKMM M  MEXKIYHapOJHBIM IIPaBOM.
VYHu¢ukanys OTAENbHBIX MPUHIMIIOB T'PaKJAaHCKOTO CYIONPOU3BOJICTBA
uMeeT 1eblo0 oOecrieueHre MHTErpallMoOHHbIX MpoLeccoB. B cBs3M ¢ uem
OCHOBHOM 3a/1a4eli COBPEMEHHON CPAaBHUTEIBHO-IIPABOBOM MPOLIECCYATbHON
Haykd, 10 MHeHHI0 Impodeccopa [oTBanbaa, BUIUTCS €AMHOOOpa3HOE
[MOHMMAaHKWE OCHOBOMOJIATAIOIINX MPUHIUIIOB NIPaBOCYAUsI, CO3JaHHE CPENICTB
TOJIKOBaHMs 3apyOeXHOTro IMpaBa, a TakXe CpPEACTB MO0 YIYUIICHUIO
HAIIMOHAILHOTO 3aKOHOAaTeNbCTBA [ 15].

CpaBHUTENBHOE TIPAaBOBEICHHUE II03BOJSET JOCTHYb KOHCEHCyca IO
OCHOBHBIM HaunOosee BaXHBIM IIPUHIIMIIAM IPaX1aHCKOIO
CyIONpOU3BO/ICTBA. VX AekiapupoBaHUE CTAaHOBUTCS BO3MOXHBIM B XOJI€
pa3paboTKK MOJIENIbHBIX KOJIEKCOB, UMEIOIINX PEKOMEHIaTeIbHbBIN XapakTep.
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Cpenun Haubonee HW3BECTHBIX U3 HHUX, — COJEpXKALIME MaKCUMalbHOE
KOJIMYECTBO  OOLIMX  NpOIECCyalbHBIX  NpUHOUNOB,  «[IpuHIUIBI
TPaHCHALMOHAJIBHOIO IPaKAAHCKOIO npouecca, pa3paboTaHHbIE

AMepHuKaHCKUM MHCTUTYTOM npaBa (ALI) u MexnyHapoaHBIM MHCTUTYTOM
yandukanuu gactaoro mpasa (UNIDROIT)» [3]; Konmemnius u cTpyKTypa
MopnenpHOro KoJekca IpakJaHCKOTO CYAOIPOU3BOJCTBA AJI I'OCYIapCTB-
yuactHukoB CompyxkectBa HeszaBucumbix I'ocymapets [4]. B To ke Bpems
MHOTHE €BPOIEUCKHE MPOLECCYAINCThl IUIIYT, YTO AK€ €CJIM NPUHATH
o0mMi KOIEKC, TO «eAMHBbIE IpaBUIa HE TrapaHTHPYIOT EAMHYI HX
UHTEPIIPETALUIO ¥ IPUMCHEHHE Ha IpakTuke» [12, c. 244; 17].

MesxayHapoiHOE PaBO SIBJIETCS] MOIIHBIM HCTOYHUKOM 3aUMCTBOBaHMSI
(ummnementauun). CorsnacHo Konctutynuum P® npuHOunbsl U MOJ0KEHUS
MEXYHApOJHOIO IpaBa SIBJISIOTCS COCTABHOM 4YacThiO MPABOBOM CHCTEMBI
Poccun (u. 4 cr. 15) [1]. Ucnons30Banue cpaBHUTEIBHO-IIPABOBOTO MOAX0/2
IO3BOJISIET MHOTOIPAHHO HCCIIEI0BaTh IIPABOBbIE SIBICHMS Ul Liesed
3 PEeKTUBHOrO WX BHEIPEHHS B OTCYCCTBCHHYIO TpaBoByl cpeay [9]. B
YaCTHOCTH, OCOOYIO pOJb CPaBHUTEIbHOE IPABOBEJICHHE BBINOIHIET IpPU
ONpEAENICHUN IyTed MMIUIEMEHTAllMl  MEXIyHapOJHbIX CTaHJApTOB
CIPaBEAJIUBOro CyIeOHOr0 pa3doupaTeabCTBa B HAIIMOHAIBHOE I'PaXKJIaHCKOE
npolueccyaabHoe IpaBo. EBponeiickas KOHBEHIMS O 3alUTe [IpaB YejIoBeKa U
OCHOBHBIX CBOOO/I (CT. 6) rapaHTUPYET KaX10MY IIPaBo MPH ONPEAEICHUHN €ro
FpaXAAHCKUX TMpaB M OOA3aHHOCTEH Ha CHpaBelIMBOE IyOIMYHOE
pa3duparenbCTBO /1e1a B pa3yMHBIA CPOK HE3aBUCHMBIM M O€CIIPUCTPACTHBIM
CyJIOM, 3aKpeIulsisi TEM caMbIM 00IlME MPUHIUIBI FPAXAAHCKOTO Mpoliecca,
KOTOPbIX  JOJDKHBI — NPUAEPKUBATBCS  BCE  IOCYIapCTBa-yYaCTHUKH:
3P PEKTUBHOCTH (JOCTYITHOCTH) CyNeOHOM 3aIiuThl HAPYIIEHHOTO WX
OCIIapUBAaEMOr0 MpPaBa; CHPABEIJIMBOCTH; MYOJWYHOCTH (TJIACHOCTH);
HE3aBUCHMOCTH U OecrpuCcTpacTHOCTH cyna; pPa3yMHOCTH;
MOTHBHPOBAaHHOCTH [2]. CopepxaHue  yKa3aHHBIX IIPUHLIAIIOB
KOHKpEeTH3UpyeTCcsl B MpakTuke EBpomeiickoro cyia mo mpaBaM yeloBeKa.
HanuoHaneHele Cyapl OpUEHTHUPOBAHBI YUUTBHIBATH UX IPU MOTHBHPOBKE
BBIHOCHMBIX MOCTAHOBJIEHUH IO rpakJaHcKuM enaM (1. 4 IlocraHoBneHue
[Tnenyma Bepxostoro Cyaa P®) [5].

MeTon CpaBHMTEIBHOTO TPABOBEACHUS BBICTYIIA€T HEOOXOIUMBIM
KOMIIOHEHTOM MOArOTOBKM lopUcTOB. Kak B cBoe Bpems ormeuan D.M.
Jmutpues: «be3 u3yueHuss MHOCTPAHHOTI'O MpaBa HeJb3sl ObITh HU HCTOPUKOM,
Hu ropuctom» [10, ¢. 128; 16].

CpaBHUTENBHO-IPABOBBIE 3HAHUS B COBOKYITHOCTH MOBBILIAIOT YPOBEHb
IIPAaBOBOM  KYNbTYpbl IOpucTOB. Kak OTMEYarOT  aHITIOCAKCOHCKHE
MPOLIECCYaTIUCThl, «OCHOBBI 3HAaHUH O CPABHUTEIBHOM TIPaXKAAHCKOM
IIPOLIECCE MO3BOJISIFOT CTYIEHTY JIYYLIE OLICHUTh HAaI[MOHAJIbHBIE KOHLIECTILIUU U
HOHATH (PyHIaMEHTaIbHbIE IPUHIUITBI MPaXkIaHCKOTO mpouecca» [12, c. 245].
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JlaHHBIE KOMIIApPAaTUBHBIX MCCICIOBAaHUN HAMJIEKWUT HCIIONB30BaTh B
KauyeCcTBe apryMEHTOB B HAay4HOW JHMCKYCCUM O pPAa3BUTHM IIPUHLUIIOB
IPaXXJaHCKOIr0 CYAONPOU3BOJCTBA PAa3HBIX CTPAH.
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THE VALUE OF THE COMPARATIVE METHOD IN THE STUDY
OF THE PRINCIPLES OF CIVIL PROCEEDINGS

A.S. Fedina
Tver State University

The comparative method in the study of the principles of civil proceedings
involves their study in the context of comparative jurisprudence, historical and
interdisciplinary comparison. The use of the comparative method in the study
of the principles of civil proceedings becomes useful for finding new,
interesting solutions in ensuring the effectiveness of civil proceedings.
Keywords: comparative, method, comparative jurisprudence, principles, civil
proceedings.

About author:

FEDINA Angelica— PhD, assistant professor of the department of judicial power
and law enforcement affairs Tver State University (170100, Tver, ul. Zhelyabova, 33),
SPIN-code: 6641-7075, AuthorlD: 459882; e-mail: as.fedina@mail.ru

@®ennHa A.C. 3HaueHHE CpPaBHMUTEIBHOIO METOJa B MCCIEAOBAaHUU
NPUHIIMIIOB TpaxkaaHcKkoro cyaomnpousBojcTBa // Bectuux TBI'Y. Cepus:
[TpaBo. 2021. Ne 2 (66). C. 81-85.

-85 -


https://cyberleninka.ru/article/n/sravnitelnyy-grazhdanskiy-protsess-opyt-prepodavaniya-v-moskovskom-i-sankt-peterburgskom-universitetah
https://cyberleninka.ru/article/n/sravnitelnyy-grazhdanskiy-protsess-opyt-prepodavaniya-v-moskovskom-i-sankt-peterburgskom-universitetah
https://elibrary.ru/contents.asp?titleid=39907
https://elibrary.ru/contents.asp?titleid=39907
https://cyberleninka.ru/article/n/sravnitelnoe-pravovedenie-v-sfere-grazhdanskogo
https://cyberleninka.ru/article/n/sravnitelnoe-pravovedenie-v-sfere-grazhdanskogo
https://lawjournal.spbu.ru/article/view/1504
mailto:as.fedina@mail.ru

