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ITPABO: BMEHIATEJIBCTBO NJIX KOHCEHCYC
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®I'BOY BO «CapaToBckas rocyAapcTBeHHAS IOpUAAYECKas akaneMus», T. CapaTtos

IlpaBo - camblii MOUIHBIH M BMECTE€ C TEM, CJIOXHBIA M3 COIMAIBHBIX
PEryJIsTOPOB, KaK M0 MEXaHU3MY MPUHSATHUS, TaK U 110 MepaM Bo3aeiicTBus. Ero
BMEIIATEeIhCTBO B OOIIECTBEHHYIO JXKM3Hb HE Bcernaa ompapmaHHo. Ho B Tex
CIy4asx, KOTJAa JTO HEOOXOAWMO, OHO JOJDKHO OBITh ONpeAeTCHHBIM
KOMIIPOMHCCOM MEXKIY TOCYIapCTBOM U OOLIECTBOM.

Knwuesvie cnosa: npaso, emewiamenbcmeo,  00wecmeo,  Mopanb,
20¢y0apcmeo, KOHCEHCYC, 81dCmb, RPABOMEOPUECKULL NPOYecC.

[IpaBo — xkpaiiHoCTh. BHE BCSKOro COMHEHHS, TPaBO HEOOXOIUMO
rocyJapcTBy, TaKXKe Kak M rocyaapctBo mpaBy. OHAKO, COLUaIbHOE
B3aMMOJICHICTBHE CTPOUTCS Ha HMHBIX HOpMmax. OHHM Oojblle mpaBa, OHHU
HEpEeAKO BBICTYNAIOT CyThi0 IpaBa. OHM dYale Bcero Morid Obl 3aMEHHTH
IIPaBo, TaK KaK UX co3fayo oduiectBo. ConuanbHble HOpMBI (0€3 IPaBOBbIX )
UMEIOT MHOTI'OBEKOBYIO HCTOPHUIO, OHM OoJjiee «BBIIEpXKAHbI», OHM Ooiee
CIpaBeINBEL, U B 9TOM CMBICIIE, OHH Oosee 3 dexTrBHbl. HOpMBI mpaBa B ux
COBPEMEHHOM 3BYYaHHUHU — MPOJYKT HECKOJIBKUX MOCIEAHUX cToJIeTH. Yare
BCETO0, ATO MpaBWJIA MOBEICHUS, yJOOHBIE IS CYIIECTBYIOIIErO B TOT WU
MHOH MepHoJ] BpEMEHU I'OCYAapCTBEHHO-TIOJIMTHUECKOTO PEKUMA.

l'ocymapcTBO M 00IIECTBO B pa3HBIE MEPHUOABI CBOETO CYIICCTBOBAHHS
MOTYT UMETh Pa3JIMUHbIe XapaKTEPUCTUKHA COOTHOILICHHS.

[Ipu HememokpaTuueckoMm (TOTAJUTAPHOM) PEXKHUME TOCYIapCTBO
HOJHOCTBIO IOMMHUPYET Haj 001iecTBOM. B 3TOM cityuae npaBo He OTBe4aeT
uHTEpecaM o0miecTBa. OTOT BHJ COOTHOLIEHUS TapaHTHPYET JIMILb
«0e30e1Hoe» CYIIECTBOBaHME MPAaBSILEro Kiacca M pPEryjIMpyoLero Bce
nporecchl Ha3HAUYEHHOTO YMHOBHUYECTBA. VIMEHHO OHO IEHTpaIN30BAaHHO
ynpaBiseT BceMu chepamu obOuecTBeHHON xu3HU. [IpaBo ke, 10cTaToOyHO
KECTKO PETYIHPYeT HKOHOMHUYECKHE, TIOJIMTHUECKUE U JIaXKe JIMYHBIC
oTHomeHus. OHO HEeONpaBJaHHO BMELIMBAETCS B Jieja 00IIecTBa.

[Ipu BTOpPOM, JEMOKpPATHYECKOM BapHaHTE COOTHOIICHHS, pPOJIb
rocyJapcTBa OrpaHHueHa, M TIOJMTHYECKas cHucTeMa ooOmiectBa AaéT
BO3MOXXHOCTh AKTHBHOTO CYIIECTBOBAaHHUS PA3HOTO pOa OOIIECTBEHHBIX
¢dopMm. B skoHOMHMKEe — peanmbHOEe MHOroo0pasue ¢GpopmM COOCTBEHHOCTH M
CO3/aHME YCJIOBMM JJisi CBOOOIHOM KOHKYypeHUUHU. B monuTuke Top:kecTByeT
MHOTONapTuiiHas CUCTEMa, MHOTOYHUCIICHHbIE OOIIECTBEHHbIE 00bETUHEHHUS.
[TpaBo 3TOTO TIEpHOIa IPOBO3TIIANIAET U TAPAHTHPYET TOPIKECTBO JIUIHOCTH,
e€ rmpaB U CBOOOJ B «CIIOPE» C TOCYJapCTBOM.
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CylecTByeT M TPETHl BapHUaHT COOTHOIIEHUS — 3TO B3aUMOJECHCTBHE,
KOHCEHCYC M KOHCOJHIAIMs 0oOIIecTBa M TOCyJapcTBa HAa YPOBHE IpaBa U
CTPYKTYp ynpanieHnus. Co3naercs eAuHas CUCTEMA PETyJIMPOBaHNs Ha OCHOBE
KOHCEHCYCa U KOHCOJIMIMPOBAHHOIO C COLMAIIbHBIMU HOPMaMH - IIPaBa.

B HekoTophIX cilyyasx yxoj OT IpaBa, 3HAMEHOBaJI Obl yXOJ OT
TOCYJapCTBEHHBIX CTPYKTYp, ¢opManbHO mpuKpbBaommxcs uMm. C
TOPKECTBOM COLIMAJIBHBIX HOPM OOILIECTBO JIMIIWIOCH Obl 4YpPE3MEPHOIO
rOCYJapCTBEeHHOTO AaBiieHUs. «OciabiieHue» mpaBa MPHUBEIO OBl K POCTY
COLMAJIbHOW aKTUBHOCTH.

OO61ecTBO c11OCOOHO CO3/]aBaTh HOBbIE HHCTUTYTHI, CBA3H U OTHOILIEHHUS.
OtcytcTBHE 0CO00r0, AABICIOIIETO «TOCYAAPCTBEHHOTO (haKTOpay HEpEeNKO
CO3JIaCT HOBYIO pealibHOCTh. VICue3HOBEHHME HAaBS3aHHON W3BHE OOIIECTBY
BOJIE M BO3HMKHOBEHHME, OCHOBAHHOM Ha COLMAJIBHBIX HOPMax BOJIE,
peoOpasuT He TONBKO OOIIECTBO, HO M BOCCTAHOBHT ()YHKIIMOHAIBHYIO POJIb
rocynapctBa. IIpeoOpa3oBaHue rocyaapcrsa AOJKHO MATH Yepe3 OTKa3 OT
CYIIECTBYIOIIETO TpaBa (B TOM ero yactu, KOTopas ObUIa HE COTJIacOBaHA C
00111€CTBOM), BOCCO3/JaHHE UCTUHHOTO COLUAJILHOTO yIIPaBIICHUS.

OObmecTBenHass BoJsi Ooyiee TporpeccuBHa, Oojee mpeodpasyroma, u
UCTOPUYECKH OIpaBJaHHAa. TOPXKECTBO JOJTOBPEMEHHBIX COLMAIBHBIX
(OOBIYHBIX, PETUTMO3HBIX WU JPYIMX) HOPM CO3JAeT IpPaBUIIbHBIE 00pa3bl
JeWCTBUS, HE NMPOTUBOpEUallie UCTOpUUecKoMy Xony Bemiell. CouuaiibHoe
peryIupoBaHUE Yepe3 «HHbIE HOPMBD» (HEMPaBOBBIE) €CTh HCTOPHUYECKOE
COEZIMHEHUE YeJIOBEYECKOW MYIPOCTH C PeabHON CUTYyallueH, TeM WK UHBIM
OTPE3KOM B UCTOPHUH CTPAHBI.

BMmemiatenbcTBO  XapakTepusyeTrcs BTOP)KEHHEM B 4YbM-THOO Jena,
OTHOIIECHHUS, JESITEIbHOE ydyacThe B HUX. ['pybdoe BMemaTenbCTBO IpaBa B
MOBEJCHUE Ka)X0ro wieHa OOlIecTBa HE €CTECTBEHHO, OHO MPOTUBOPEUUT
YeJl0OBEYEeCKOW  MpUpoAe. IDTO OJMH U3  OCHOBHBIX  IIOCTYJIAaTOB
MHOTOYHCIICHHBIX TEOPUH, TOKTPHUH.

OTKIJIMK Ha 3TO CYIIECTBYET M Ha YPOBHE WHBIX COITMAIBHBIX HOPM. Takxke
KaK U MPaBO OHU MbITAIOTCS 3BOIOIMOHHO M3MEHUTh HEAIP(PEKTUBHOCTH B
YOpPaBI€HUH, HO C WHOW — HPABCTBEHHOW, MOPAJIbHO-3THYECKOW TOYKH
3peHHs. DTO JIMIIb pa3Hble BAPHAHTHI OCO3HAHUS JEHCTBUTEILHOCTH, IO3TOMY
OHHU MOT'YT HE TOJIBKO B3aUMOJICHCTBOBATh, HO U IPOTUBOPEUHTH APYT IPYTY.

BMmemarensctBo mpaBa B KM3Hb YEJIOBEKa MOYKHO IPHU3HATh
ONpaBIaHHBIM, B CcJy4yae, KOT/Ia HOpPMa IpaBa «KOMHUPYET», TOBTOPSET
COLIMAJIBHYIO HOPMY. DTO OTHOCHUTCS U K TEM IIPaBUJIaM MOBEIEHH, KOTOPbIE
o0ecneunBalOT peryiasaTuBHy0 (yHkuuoo. OnHako, HE Bcerja clemyer
TOPONUTHCS €  CO3JAaHHMEM HOBBIX HOPM, TaK Kak H30bITOYHOE
MPaBOTBOPUECTBO — ATO ONPEACICHHOE HW3MEHEHHE B TOW WJIM HWHOUN
obecTBeHHOH cucteme. I m3aMeHeHHne XOTs Obl OJHOTO U3 KOMIIOHEHTOB,
BJIEUET U3MEHEHHE BCEH CUCTEMBI.

[IpaBo ecTb KOHCTPYKT TOCYJapCTBa, TOCYAApCTBEHHOM  BOJIH.
CoumanbHble k€ HOPMBI SIBJIIOTCS MTPOJYKTOM OOILECTBA U, CIEI0BATEIbHO,
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3/1eCh Mbl HE MOKEM TOBOPUTh HU O KaKOM BMEILIATENIbCTBE. DTH HOPMBI
cOpMUPOBAIUCH, HA OCHOBE JOJTOBPEMEHHOTO MPUMCHEHHUS, OHH
«oTuuTM(OBaHbBD) OOIIECTBOM, OHH €ro CTPYKTYpPUPYIOT U TO3BOJISAIOT
JIBUTATHCS SBOJIOLIMOHHO.

[IpaBo HeoOXoaumo, Korja OOIIECTBEHHAs JKU3Hb CTAHOBUTCS
HEMBICTUMOM 0e3 ero HopM. B 3Toil cuTyaruu MMEHHO MPaBoO JTOJKHO CTaTh
OCHOBOIl Tpa)KIaHCKOro corjacust U Mupa. B ero Hopmax JOKHBI OBITH
OTPa’KEHbI MPOMUCHBIE UCTUHBI IEMOKPATUYECKUX MPOECCOB. TOUKHU 3peHUs,
KakK 0011eCTBa, TaK ¥ FOCYIapCTBEHHOM BIACTH MOTYT ObITh HE 0€CCIIOPHBIMH,
COJICpXAIIMMU T€ WM WHBbIC OIIMOKH, HETOYHOCTH, MpOoTUBOpeuns. OHU He
JOJKHBI HAXOJUTh OTpaskeHusi B mpaBe. KoHCeHCycCHOE MpaBO HE MOXKET
BBIpaXaTh KpalHUE TOYKH 3pPEHUS TOCYJapCTBEHHOW BJIACTH M OOIIECTBA.
Koncencyc (J1at. CONSENSUS — coriacue, eAMHOIYIINE) — CII0CO0 pa3pelieHus
KOH()JIMKTOB NP NIPUHATUHN PEIICHUI; IPUHATHE PEIICHUS HA OCHOBE O0IIEro
cornacud. [IpaBo momKHO coaepkaTh JUIIb KOHCOJUIUPOBAHHYIO BOJIIO U
OBITh  00paslioM KOMIIPOMHUCCA. JIEMEHThI HECOBIAICHHS  TIO3HIIHMA
BBICTYIIAIOT OCHOBOM JIJIsl BCEHAPOIHOTO OOCYXICHHUS.

B ycnoBusix 1eMOKpaTHyeCcKOro rocyaapcTBa KOHCEHCYC JOCTUTAaeTCs Ha
OCHOBE JHMCKYCCUW B BBICIIUX MPEJICTaBUTENBHBIX OpraHax BiacTu (Kyna
00111eCTBO JIETIErUPYET CBOMX WICHOB), MPUBOAAIIEH K 00IIEMYy COTJIachIo, K
eAMHCTBY HOpM. JlMamory JOMKHBI MPEAIIecCTBOBATh MHOTOYHCIICHHBIC
KOHCYJIbTAIIMH, TIEPErOBOPHl BO BCEBO3MOXKHBIX (PAKIMSIX, KOMHTETAX,
KOMUCCHSIX U T.N. IMEHHO Tak poKIaroTcs GopMysibl KOHCOTUAUPOBAHHOTO
IIpaBa rocyAapcTBa ¢ 00IIECTBOM.

[IpaBoBasi KyJbTypa MpeAcCTaBUTENCH BBICIIMX OPraHOB BIACTH MOXKET
CIYXXUTh OCHOBOW B3aMMOINOHUMAHUs, OMPEACICHHOTO B3aUMOCOIMKECHUS
O3UILINH.

[IpoTuBOCTOSIHME, MHOTOYMCIICHHBIE  PA3HOIJIACHSA, MAHUIYJSLUS
oOIIeCTBEHHON BoJIel KpaliHe HEMpPOAYKTHUBHBI JJISl CO3/1aBa€MOT0 TpaBa.
[IpaBo, co3manHOE B pe3yibTaTe MOOEIbl OHONU U3 KOHKYPUPYIOIIUX CTOPOH
(B BUAY KOJMYECTBEHHOTO MPEUMYIIECTBA B TOT WJIM HHOW MIEPUOJ BPEMEHH )
Oynetr Heph(PEKTUBHBIM B IPUMEHEHUH.

Enunenue B3risaoB, MO3UIMKA OOIIECTBa M TOCYJapCTBa — CIIOKHBIMH,
MHOTOYPOBHEBBIM ~ TIpPOIlECC, HO HWMEHHO OH T[IO3BOJISET  CO37aTh
HENPOTUBOPEUYHBOE MpaBo. Uepe3 KOHCEHCYC U HEOOXOIUMBI KOMIIPOMHCC
Ha 0a3e COIMaIbHBIX HOPM, KPUTUKY MO3HUIMI U MPEIBIIYIIMX HOPMATUBHBIX
YCTaHOBJICHUI CO3JaeTCsl MPaBO YCTOWYMBOIO 3BOJIOLMOHHOIO Pa3BUTHSL.
NMeHHO 1Mo3TOMY, YCTaHOBKA HA KOHCEHCYC W KOHCOJUIAIMIO IOJDKHA CTaTh
HUCXOIHOM  JUIsl  MpENCTAaBUTENIed  3aKOHOAATENbHOM  BJIACTU.  JTO
CTAaOWIM3UPYET HE TOJBKO TPABOBYID, HO U TMOJUTHYECKYID CHCTEMY
obmiectBa. OOpaiienue k pedepeHAyMy, K KaXJAOMy TpakJaHUHY CTpaHbI
MO3BOJIUT TIPEOAOJETh THO0BIe TPOTUBOPEUHS O0IIECTBA U TOCYIapCTBa.

ConnanpHoe CyIecTBOBaHME HEMBICIMMO Oe3 mpaBa. Tak 4To ke ecTh
MpaBoO B KHU3HU 00mIecTBa? JTO BMEMIATENIHCTBO B €r0 MOBCETHEBHBIA PUTM
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WJIM CO3/IaHHUE ATOT0 PUTMA, PETYIUPOBAHHUE €TI0 OCHOBHBIX B3aUMOICHCTBUI?
[IpaBo pazbenuHseT nin 00beIUHSIET 00IIeCTBO?

B pa3zHbIe HCTOpHYECKHE IIOXHU, IEPUOABI ATO IPOUCXOJUT IO-PAZHOMY.
Ora 3aBUCUMOCTb IIPOMCTEKAET OT THUIMA TOCYJapcTBa, C KOTOPBIM
B3aUMOJIEHCTBYET OOIIECTBO, (OPMBI €ro MpaBIEHUS, MOJUTHUYECKOTO
pexuMa 1 Macchl UHBIX (pakTopoB. Kazanoch Obl, poXkaasich B HEJpax caMoro
o01iecTBa, MpaBO JIOJUKHO BbIpaXkaThb ero Boyito. VIMEHHO oHa crocoOHa
KOHCOJIMUPOBATH OOIECTBO, PYKOBOAMTH €ro noBeaeHueM. OHa He JOJDKHA
OBbITh HaBsI3aHHOM OOLIECTBY U3 BHE, OHA JIOJKHA OBITh CO3/jaHa U o0eperaema
CTPYKTYpaMH, JEJIETHPYEeMBbIMU OOIECTBOM, TO €CTh OpraHamMH BEPXOBHOMH
Biractu. VIMeHHO uepe3 mpelacTaBUTeNed OOLIECTBA, OOJICYEHHBIX YK€
rOCy/lapCTBEHHON BJAcTbl0 M  POXKAAIOTCS TE€ PpEUIEHMs, KOTOphIE
KOHCOJIMUPYIOT OOIIECTBO U FOCYAapCTBO, COLIUATIbHBIE HOPMBI U ITPABOBBIE,
CBHJIETEIILCTBYIOT 00 X HEMTPOTHBOPEUYUBOCTH.

Oprasbl 3aKOHOJATEIbLHON BJIACTH, BO3BOASIIME B 3aKOH BCE Oosbliee
KOJIMYECTBO  MOpAJIbHBIX  YCTAaHOBJEHUH, CHOCOOCTBYIOT  €IMHEHHUIO
OOIIECTBEHHBIX U I'OCYIaPCTBEHHBIX CTPYKTYP.

MHOroypoBHEBBIN IPAaBOTBOPUYECKUI MPOIIECC JOHKEH CIIOCOOCTBOBATH
3¢ deKTUBHOMY BMEILATENbCTBY B OOLIECTBEHHYIO KHU3Hb. Bmecte ¢ TeM,
CIIO’)KHAsI PA3HOIUIAHOBAs COIMAJbHAsL JCHCTBHTEIBHOCTH ropasfo Ooraue
MHOTHX IIPABOBBIX KOHCTPYKLUH M YCTAaHOBJIECHMH. 3ajada «3aKOHOAATEIISA»
COCTOMUT B TOM, YTOObI BOBpEMSI OTPEarupoBaTh Ha BO3HUKAIOIIUE COOBITHUSA,
HaMETHUBIINECS TEHACHIIUH, U3MEHEHUS.
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LAW: INTERVENTION OR CONSENSUS
A.A. Vorotnikov
Saratov State Law Academy

Law is the most powerful and at the same time, the most complex of social
regulators, both in terms of the mechanism of adoption and in terms of measures
of influence. His interference in public life is not always justified. But in cases
where it is necessary, it should be a certain compromise between the state and
society.
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