BecmHuk Teepckozao eocydapcmeeHHo20 yHusepcumema. Cepusi «[Ipaso». 2021. Ne 4 (68)

AKTVﬂJIbeIe BOIIPOCHI YaCTHOI'O IIpaBa

VIIK 347.91
DOI: 10.26456/vtpravo/2021.4.007

O HENMPABOMEPHOM BE3JECTBUU MYBJIUYHO-
IMPABOBOI'O OBPA3OBAHUSA B COEPE BEIIIHBIX 1 UHbIX,
CBS3AHHBIX C HUMHM ITIPABOBBIX OTHOIIIEHUH

O.I'. baprkoBa

OI'BOY BO «TBepckoil rocyaapcTBEHHbIN YHUBEPCUTETY, T. TBEPD

Uccnenyercs HerpaBoMepHOe Oe3neiicTBHE Kak ojHa U3 (GOpM TOBEICHHUS
MyOIMYHO-TIPaBOBOTO 00pa30BaHWs, KOTOPOE MOXET TOBIeYb 3a co0oif
MIPaBOBEIE MTOCIIEACTBUS PA3TMIHON OTPACIEBON MPUHAAIEKHOCTH, BKIIFOYAst U
TPaXJaHCKO-TIPaBOBBIE. ABTOp aKIEHTUPYET BHHMAaHHE Ha TOCIIEACTBHUIX
HETaTHUBHOTO XapaKTepa TaKOTo MMOBEJCHHUS, PEKE BCEro, B cepe BEUIHBIX
OTHONICHWH. YKa3aHbl HanOoJiee TUIMYHBIE BPEIOHOCHBIE IOCIEICTBUS.
OO60CHOBBIBAETCS, UYTO TaKHe TOCIEICTBUSI MOTYT CKIIQABIBATECS Kak B cepe
WMYIIECTBEHHBIX MPaB HMHBIX YYACTHUKOB IPaXJAHCKOTO 000poTa (4acTHBIX
JMWI), TaKk W  KOHKPETHOTO  IyOJWYHO-TIPAaBOBOTO  0Opa3oBaHUS.
HemnpaBomepnoe  6Ge3zmeiicTBue paccMaTpuBaeTcs ~ KaKk ~ pe3ylbTaT
HEOCYLIECTBICHUS (HEUCIIONHEHHS) IyONMYHO-TIPaBOBBIM 00pa3oBaHHEM
(ero COOTBETCTBYIOIIMMH OpraHaMH) TOCYJapCTBEHHBIX M MYHHWIHMIIATBbHBIX
¢ynkuuii. HeratuBHoe 3HaueHwe Oe37CWCTBUS — TyOJHMYHO-TIPABOBOTO
o0Opa3oBaHusa B cdepe BELIHbIX OTHOIICHHH BIHUSET TAKXKE HA MEXaHU3M
pea3anuu CyObeKTHBHBIX TPAXKIAHCKUX TPaB, CO3/1aBas MPETATCTBUS B UX
OCYILIECTBIICHMM U, KaK TMpaBWiO, BEACT K NPUYMHEHHIO Bpena, YTO
MOJITBEPKIACTCS IPUMEPaMH U3 CyJcOHON MPaKTHKH.

Knroueevie cnosa: uenpasomeproe nogedeHue, 0Oezoeticmeue, NYyOIUUHO-
npasogvie 00PA306AHUS, 20CYOAPCMBEHHbIE U MYHUYUNATbHLIE OpP2aMbl,
20CY0apCcmeeHnvle U MYHUYUNaavbible @QYHKYUU, NpaAgo CoOCMEEHHOCU,

BeuiHvle ONMHOUIEHUAL, ny6ﬂuuHaﬂ CO6CI’I18€HHOCI’I’!b, ynpaseJjienue
eocyaapcmgeHHozZ u MyHuL;ul’lG]leOﬁ CO6CW!6€HHOCI’}’Ib}O, yacmmas
co6cmeeHHocmb, pasepaduvdernue CO6CI116€HHOCWZM, ropuduuecxue

nOCﬂe()cmguﬂ, eped onmeemcni6eHHoCmo, becxossiinoe umywecmeo.

B I'paxnanckom komekce Poccuiickoit ®denepanuu (nenee — 'K PO)
TePMUH «Oe3IeiCTBIE» MBI OOHApYKMBaeM B ISTHAIIATH CTAThsX. Tak, B
yactu nepBoil 'K PO [1] —at0 10 pparmeHTOB, U3 KOTOPBIX TOIBKO OJWH
HEMOCPEICTBEHHO OTHOCUTCS K TeMe uccienoBanus. Peus uger o ct. 16 'K
P®, B xoTOpoii 3aKkpemyieHo 0a30BO€ MOJIOKEHUE O BO3MEIIEHUH YOBITKOB,
MPUYMHEHHBIX TOCYAapCTBEHHBIMM OpraHaMd M OpraHaMud MECTHOIO
CaMOYMpaBIeHUS TPaXKIaHUHY WU IOPUAUYECKOMY JHIy. Takue yOBITKH
JOJDKHBI OBITh PE3YIHTATOM MOBEACHUSI TOCYAapCTBEHHBIX OPraHOB, OPTaHOB
MECTHOTO CaMOYMPABJICHHUS WM JODKHOCTHBIX JIMIl 3THUX OPraHoB,

_7- © Baptkosa O.T"., 2021



BecmHuk Teepckoao eocydapcmeeHHo20 yHusepcumema. Cepus «[lpago». 2021. Ne 4 (68)

BhICTyHarouiero B (Qopme nelictBus unu  OesgeiictBus. Ilpu  sTOoM
3aKOHOJIATeNlb HE MEPEUMCIIAeT BCE BHUIbl TAKOrO MOBEACHHS, YTO BIIOJHE
OTPABJaHHO BBHJY MHOrooOpa3usi CaMHUX OPraHOB, WX KOMIICTCHITUH,
nonHoMouni. [Ipu 3ToM mpsiMo Ha3BaHa JUIIb OJIHA KaTEropus MOBEACHUS —
W3/IaHHE HE COOTBETCTBYIOIIETO 3aKOHY WJIM WHOMY IPABOBOMY aKTy aKTa
rocyapCTBEHHOT0 OpraHa Wiy OpraHa MECTHOT0 camoympasieHus. Ho Mmoxer
JIY HEW3/JaHUE aKTa YKa3aHHBIMU OpraHaMU BOBCE, B HAPYIICHHE TPEOOBaHMI
3aKOHA, MHOTO MPAaBOBOI'O aKTa OXBATHIBATHCS IMOJIOKEHUSMU TOW HOPMBI?
[Tonaraem, 94TO OTBET MOXKET OBITH MOJIOKHUTEIBbHBIN, €CJIM MBI UCIIOJIB3YEM
aHayoruto 3akoHa (1. 1 ct. 6 'K PD).

Bce ocranpabie Pparmentsl B mepBoil yactu ['K PD o Ge3neiictBun
OTHOCATCSI, KaK MPaBUJIO, K MOBEACHUIO IOPUINYECKHX JIUI], UX YYACTHUKOB,
ydpenuTesnei, COOCTBEHHUKOB, OPTaHOB, KPEIUTOPOB H JIp.

Bo Bropoii yactu 'K PO tepmun «Oe3neiicTBue» ynomuHaeTcs 4 pasa,
M3 KOTOPBIX OJIMH CiIy4al, XapaKTepU3YIOIUi MoBeJeHue noapsaunka (m. 4
cT. 723 'K P®), a ocTanbHbIE TpU OTHOCSTCS K 0013aTEIHCTBAM BCIIC/ICTBHE
NpUYMHEHUS Bpena u nomenieHsl B 1. 59 'K P®. U3 Hux B Oosnblied creneHn
Hac wuHTepecyer cr. 1069 T'K P®, npenycmarpuBaromias mpaBWia o
CHEIUAJIBLHOM JCJIMKTE — YCIOBUSI OTBETCTBEHHOCTH 3a BpE/, MPUUYMHEHHBIN
roCyJapCTBEHHbIMM OpraHaMH, OpraHaMH MECTHOTO CaMOYIIpaBJ€HHUs, a
TaK)Ke MX JIOJDKHOCTHRIMU Jiniiamu. Mcxons u3 3akperieHHbIX B cT. 2 ['K PO
KaTteropuii cyObeKTOB Ipa’kJaHCKOro IpaBa, peyb HJIET, TAKUM 00pa3oM, O
MOBEJCHUH KaKOT0-TH00 my0MyHo-npaBoBoro oopazosanus (naiee — [1I10),
0e3meicTBUEe KOTOPOTO TMPH OCYIIECTBICHUU UM JCITEIBHOCTH B cdepe
MyOJIMYHOTO TMpaBa, MPUYMHUIIO Bpel HMMYIIECTBY WM JIMYHOCTH HMHOTO
(MHBIX) YYaCTHHUKOB TpaKJaHCKOro obopora (WM CO3JaI0  yrpo3y
MIPUYMHEHUS TaKoro Bpena). B cdepe BenIHbIX MpaBOOTHOIIIEHUH TaKOTO poaa
NEHCTBUS 1 OE3/IEHCTBUS TaK)KE€ MOTYT HMETh MeCTO. [[Be Ipyrue CTaThu B 1.
59 TK PO, rae ynomunaetcst TepmuH «be3neiictsue», — cr. 1081 'K P® (o
IpaBe perpecca K Jully, npuuuHuBiieMy Bpea) u cT. 1099 'K PD (o6mue
MOJIOKEHUS 0 KOMIIEHCALIUK MOPAJIbHOTO Bpea), MPSMOT0 OTHOLICHHS K TeMe
He nmeroT. Hakonen, B dactu Tperbeil 'K PO GesnelicTBre yrmomMuHAETCsS
olIMH pa3 (peyb UAeT 0 Oe3AeCTBUM UCTIOTHUTENS 3aBEIaHMs), a B YaCTH
yerBepror ['K PO — Hu pa3sy.

IIpu aTOoM, xapakTtepu3sys Oe3neiictBue kak (opmy mosenenus [II10O
MPUMEHHUTEIFHO K Ccdepe BEIHBIX OTHOIICHHWH, CIEAyeT Y4YUTHIBATH
cienyrouee:

1. OTcyrcTBHE TEepMHHA «OE3[EHCTBUEY HEMOCPEICTBEHHO B TEKCTE
cratbi 'K P®, comepxamnieii Ty WM WHYIO MPABOBYIO HOPMY, €lIE€ HE
03HAYaeT BO3MOXXHOCTh TOJIKOBAHHSI TOBEICHUS, IESITEILHOCTH CYObEeKTa Kak
MIPOSIBJISIONINXCSl HCKITFOYUTENBHO B hopMe AeCTBUA. TepMUH «IToOBeIeHUEY,
«JIeSATENIbHOCThY» B JIIOOOM Cllydae OXBaTbhIBaeT U Oe3zeiicTBHe (€Ciin TOJIbKO
3aKOHOM TPSIMO HE MPEAYCMOTPEHO MOHMMAHHME HMX HCKIIOYUTEIBHO KakK
aKTUBHOTO MOBEJIEHUS — NeHCTBUS). M3 3TOTr0 MOJI0KEeHUs aBTOpP UCXOIMT U B
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X0/JIe aHaJIn3a MPUMEHSIEMbIX Jajee HHBIX 3aKOHOB M HOPMATHBHO-ITPABOBBIX
aKTOB.

2. HenpaBomepHoe Oe3nelcTBHE CIIEAyeT OTINYaTh OT MPABOMEPHOTO
6e3neiicrus [1I10.

3. Cnenyet paznuyarh noeaeHue 110 kak cTOpoHBI B Ipa)IaHCKO-
[IPABOBBIX OTHOLIEHHAX, B TOM 4YHMCIE€ M B BEUIHBIX, OCHOBAaHHBIX Ha
opuuyeckoM paBeHctBe, U noBeaeHue [0, opransr koTOoporo, peanusys
CBOIO TMyOJIMYHO-BIACTHYIO KOMIIETEHIIMIO, OCYIIECTBISIOT OIpeIelICHHbIE
roCyJapCTBeHHbIC (MyHHUIMITATbHbIC) QYHKIINH, BKIIOYast KOHTPOJIb U HAJ30P
3a ompefeneHHbIMH cdepamMH, OKa3aHHWe COJCHCTBUS B pealu3aluu
MMYILIECTBEHHBIX U JIMYHBIX HEUMYIIECTBEHHbIX NpaB (U3MYECKUX U
IOPUANYECKUX JIULI.

bespeiicteue 11O kak obmamarenss mpaBa COOCTBEHHOCTH (Camoro
TUMUYHOTO JUIsl HEro BEIIHOTO IpaBa), MOXET MPOSBIATHCS, HAIPUMED, B
CJIEYIOIIEM: HEOCYUIECTBIEHHE B KadeCTBE 0053aTeNbHBIX JJIS HEro Kak
MyOJIMYHOTO COOCTBEHHMKA JEHCTBHM MO ydeTy HMYIIecTBa, IO €ro
MHBEHTapH3alliM, B 4acTHOCTH, coriacHo Ilocranosnenuto IlpaButenbcrBa
P® ot 16.07.2007 r. Ne 447 (pen. ot 29.07.2020 r.) «O coBepiIeHCTBOBAHUH
yueta (eqepanbHOro UMyIiecTBay, 3akony TBepckoit oomactu ot 09.04.2002
r. Ne 23-30 (pen. ot 10.12.2018 r.) «O06 ympaBieHHUH TOCYIapPCTBEHHBIM
umyniectBoMm TBepckoit obmactu» (kacaTenbHO TBepckod oOmacTH, Kak
COOCTBEHHMKA UMYIIIECTBA).

IIpu 3TOM 0COOEHHOCTBIO ATUX MPaABOBBIX HOpM B oTHomeHuH [1I10 kak
cOOCTBEHHHMKA SIBIISIETCS TO, YTO OHU 3aKperuieHbl He ToJbKO B 'K PD, Ho 1 B
aKTax MyOJMYHOrO MpaBa, YUUTHIBAs TO, YTO OOBEKTHI, MPUHAAJISKAIINE HA
npaBe coOctBeHHocTH III1O, oTHOcATCA K myOsinyHOM coOcTBeHHOCTU. B
oTHOIIeHUHU Takux 00bekToB [1110 ocymiecTBiseT MpaBOMOYHs COOCTBEHHUKA
[0 BJIQJICHUIO, TOJIb30BAHUIO M PACHOPSHKEHUIO TaKMM HMMYILECTBOM uepe3
peanuzanuio  (QYHKIUI MO YHIPaBICHHUIO T'OCYAAPCTBEHHBIM HMYILECTBOM.
[Ton TakOBBIMM MPUMEHUTENBHO K (enepaibHOMY HMMYILECTBY, HAIpUMED,
coriacHo mor. «r» 1. 2 Ykaza [Ipesunenta PO o1 09.03.2004 r. Ne 314 (pen.
or 20.11.2020 r.) «O cucreme " CTPyKType (QenepaabHbIX OpPraHOB
UCIIOJTHUTENIbHON  BIACTH» TMOHUMAETCS OCYIIECTBICHHWE TMOJIHOMOYUN
COOCTBEHHUKAa B OTHOIIEHHH (heepaTbHOr0 HMMYIIECTBa, B TOM YHCIE
nepeaHHoro QeepalbHbIM rOCYJapCTBEHHBIM YHUTAPHBIM MPEIIPUITUIM,
(benepanbHBIM Ka3eHHBIM MPEANPUATHIM U TOCYJaPCTBEHHBIM YUPEKACHUSM,
MOJIBEIOMCTBEHHBIM  (heJiepajbHOMY areHTCTBY, a TaKkKe YIpaBlIeHHE
HaxoAAUMMUcCs B (eaepaqbHOW COOCTBEHHOCTH aKIUSMH  OTKPBITBIX
aKLMOHEPHBIX 001IecTB. BakHO y4UTHIBaTh U TO, YTO MPaBO COOCTBEHHOCTHU
onpeaeneHHbIM [1I11O n0MmKHO OCYIIECTBIATHCA B CTPOrO B OIPEAEIECHHBIX
LensiX, NPEeIyCMOTPEHHBIX 3aKOHaMH, B HHTEpecax Kak [paBUIbHO
HEOIpeAeNIEHHOr0 Kpyra JIMII, COCTaBJIAIOIUX 100 Bce HaceneHue Poccun
wi cyobekra PO, m1ubo HaceneHHss MyHUIMIIAIBLHOTO 00pa3oBaHUs, JMOO
IpsIMO YKa3aHHOW B 3aKOHE KaTErOpHH JIMII, a B ONPEJEICHHBIX ClIydasx U B

-9-



BecmHuk Teepckoao eocydapcmeeHHo20 yHusepcumema. Cepus «[lpago». 2021. Ne 4 (68)

uHTEpecax Oynaymux nokojeHuil. bonee rmy0oko U MOJIHO cienoBajio Ob
aHaJTM3UPOBaTh 3TU TpeboBaHus, obparuBmch Kk Koncrurymuu PO (ct. 36,
40, 42) u k¥ (denepaybHBIM 3aKOHAM, OIMPEICISAIONIAM PEXKUM OTACIBHBIX
BUJIOB HEABIKMMOI'O U JBM)KUMOTO MMYIIECTBA KaK OOBEKTOB MYyOINYHOMN
coOctBeHHOCTU. CrienuaibHble TPeOOBAaHUS COIEPIKATCS B TOCYJapCTBEHHOMN
nporpamMmMe Poccuiickoii  ®enepauun  «OKOHOMHUYECKOE pa3BUTHE U
WHHOBAI[MOHHAs SKOHOMHUKAY, YTBEPKACHHOU [ToctanoBneHneM
IIpaButensctBa P ot 15.04.2014 1. Ne 316 (pen. or 04.10.2021 r.), B
Pacniopstxenun IlpaBurensctBa P® ot 12.10.2020 r. Ne 2645-p «O6
YTBEP)KICHUU METOJIUKU ONpEIeNCHUs] KPUTEPHEB ONTUMAIbHOCTH COCTaBa
roCy/lapCTBEHHOIO M MYHULMIAJIBHOIO MMYIIECTBA M  IOKa3aresieu
3¢ GEKTUBHOCTH YIPABIECHUS U PACIIOPSIKEHUS UM», B OFOJIKETHBIX 3aKOHAX
P®. B kaxaoMm u3 cyObekTtoB PD M B MyHUIMNAIBHBIX O0Opa30BaHHIX
IIPUHATHI U IeHCTBYIOT aHAIOTMYHbIE HOPMATHUBHO-IIPABOBbIE AKTHI.

Takum o0Opa3oM, Bcskoe Oe3neiicTBHE MyONMYHOrO COOCTBEHHHMKA B
OTHOLICHUM MPUHAMISKAIIETO €My HMYILIECTBa HapyIIaeT HOPMBI
nyOJIMYHOTO TpaBa W MOXXET HUMETh CBOMM pE3YJIbTaTOM HEraTUBHBIC
[IPaBOBbIE UMYILIECTBEHHbIE ITOCIEACTBUS JUIsl IMIUPOKOTO Kpyra (hU3HYecKHX
U IOPUIMYECKUX JIMI, MECTHBIX COOOIECTB, a He Toiabko camoro IIIIO.
OmnpeneneHHble BPEOHOCHBIE IOCIEICTBUS MOIYT HacTymarb M JUIS
KOHKpETHBIX 4acTHBIX juL, koraa [1I10, nanpumep, He NPUHUMAET MEPHI K
BBISIBJICHUIO 0€CXO035IHOr0 UMYILIECTBA, K U3BATUIO UMYILECTBA, KOTOPOE HE
MOXKET NIPHUHAJUIEKATh YAaCTHBIM JIMIAM, HE OCYILECTBISET KOHTPOJb 3a
cOOJIIOIGHUEM TPAJOCTPOUTENBHBIX U APYTUX MOJOOHBIX HOPM, UYTO BEJET K
CTPOUTENIBCTBY CAMOBOJIBHBIX IIOCTPOEK, HE OCYLIECTBIIIET KOHTPOJIb 3a
COCTOSIHUEM HEJBM)KMMOTO U JBUKMMOI'O UMYILECTBA MPOU3BOICTBEHHOTO U
HENPOU3BOJCTBEHHOIO HA3HAYEHMs, B IIPOILlECCE DKCIULyaTallMM KOTOPBIX
MOJKET OBITh IPUYUHEH BpE.

4. JIns nonumanus ¢opm u BunoB OeszpeiictBus III1O, BeipaGoTkM
COOTBETCTBYIOIIUX KJIaCCU(PUKAILIMI TaKUX Oe3eiicTBUIA, B TOM Uncie B chepe
BEIIHbIX IpaB, CJEAyeT HWMETb BBHUIY, YTO K TOCYAapCTBEHHBIM
(MyHHIUTIQTBHBIM) (GYHKIIUSM OTHOCSITCSL:

1) dyHKIMY IO IPUHATHIO HOPMAaTUBHBIX NIPABOBBIX aKTOB (B TOM 4YHUCIIE
B cpepe OTHOIICHNUH COOCTBEHHOCTH, BEIIHBIX TPaB);

2) (yHKIIMH IO KOHTPOJTIO ¥ HAA30pY (BKJIHOYas U chepy BEIIHBIX MPaB);

3) ¢yHKOMH 1O  YOPaBICHHIO TOCYAApPCTBEHHBIM HMYIIECTBOM
(COOTBETCTBEHHO MYHUIIMIIAIEHBIM UMYILECTBOM);

4) ¢pyHKIMU 110 OKA3aHUIO TOCYNAPCTBEHHBIX (MYyHULIMIAIBHBIX) YCIYT
(0 HUX HUXKE).

CrnenoBarenbHO, HEMPABOMEPHBIM Oe31eHCTBHEM MOKHO pacCMaTpUBAaTh
HEOCYyIIeCTBIIeHUE JTIF000i n3 aTuX ¢yHkuuii [1I10 B Mite cOOTBETCTBYIOIIETO
roCy/1apCTBEHHOI'O WM MyHHUIIMIAIBHOTO OpraHa.

5. OgHolt u3 Takux (yHKIMHA B cepe mMyOIMUHOTO IMpaBa SBISIETCS
OKa3aHME TIOCYJapCTBEHHBIX (COOTBETCTBEHHO MYHUIMIAIBHBIX) YCIYT.
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Takoro poxa ycnyru cornacto cr. 1 @enepanbHoro 3akona ot 27.07.2010 r.
Ne 210-®3 (pen. ot 02.07.2021 r.) «O06 opraHu3auuyu MperIOCTABICHUS
rOCy/lapCTBEHHBIX M MYHUILIMIAJIBHBIX YCIYD» paccMaTpUBAaIOTCS  Kak
JedTeNbHOCTh MO  peanu3auuu  QyHKUIuM  ¢denepanpHOro  oprasa
WCIOJHUTENIbHOM BJIaCTH, TOCYAapCTBEHHOrO0 BHEOMKETHOrO (oH/a,
UCTIOJHUTEJIBHOTO OpraHa rocy/lapCTBEHHOW BiacTH cyOwbekTa Poccuiickoit
@enepanny, a TakKe OpraHa MECTHOTO CaMOYIpaBieHHs (B TOM 4MCIE, B
OTpEeNENIEHHBIX 3aKOHOM CIlydasix, MPH OCYIIECTBICHUU MM OTAEIbHBIX
rocy/lapCTBeHHbIX MonHoMouunit). Ecnu oOpatuthbest k IlepedHro TUMOBBIX
rOCyJIapCTBEHHBIX U MYHMIIMIAIBHBIX YCIYT (BCEro B HEM conep:kutcs 61
yciyra), yrBepkaeHHbIx Pacnopspkennem [paBurensctBa PO ot 18.09.2019
r. Ne 2113-p (pen. or 02.06.2021 r.), TO K TeME HCCICIOBAHUS HUMEIOT
OTHOIIEHHUS, B YACTHOCTH CJIEYIOIIHNE YCIYTHU:

— BblJlaya pa3pelleHus Ha BBOJ 00BEKTa B HKCIUTYaTalUIO;

— BblJlaya rpaJIoOCTPOUTEIHLHOTO IJIaHa 3€MEJIbHOTO Y4acTKa,

— BBIJAYa pa3peuieHus Ha CTPOHUTEIBCTBO OOBEKTa KaIMTAIbHOTO
CTPOMTENBCTBA;

— NIpEeNOCTaBlIEHHUE pa3pelieHUus] Ha YCIOBHO pa3pelIeHHbIH BHJ
UCIIOJIb30BAaHUSl  3€MENBHOIO  y4yacTKa WM  OOBEKTa  KallUTaJIbHOI'O
CTPOUTENBCTBA;

— BbIJaya paspellieHus Ha MHCIOJIb30BAaHME 3€MEeb WU 3EMENbHOI0
y4acTKa, KOTOpble HAaXOAATCS B TOCYJapCTBEHHOM WJIM MYHHUIIMIIAIBHOM
COOCTBEHHOCTH;

— TIPeAOCTaBICHHUE B COOCTBEHHOCTD, apEH/IY, HOCTOSHHOE (OeccpodyHoe)
[0JIb30BaHHE, 0E€3BO3ME3THOE  MOJb30BAHHE  3EMEIBHOIO  y4acTKa,
HaXOJALIErocs B roCyJapCTBEHHOMN WM MYHUIIMIIATbHON COOCTBEHHOCTH, 0e3
IIPOBEJICHUS TOPTOB;

— IpPENOCTaBIE€HUE  3€MEJbHOTO  Y4acTKa,  Haxojslierocs B
rOCYJapCTBEHHON WJIM MYHMIMIIAIBHOM COOCTBEHHOCTH, TPaKIAHUHY WU
IOPUINIECKOMY JIUITy B COOCTBEHHOCTh O€CIUIaTHO;

— YCTaHOBJIEHHE TyOJIMYHOTO CEPBUTYTA;

— YTBEpXKJIEHHUE CXEMbl pACIOJIOKEHHUSI 3€MEJIBbHOI0 Y4acTKa WIH
3eMeJbHBIX YYaCTKOB Ha KaJJaCTPOBOM IIJIaHE TEPPUTOPHUH;

— TIpeIBapUTENbHOE  COTJAaCOBaHHWE MPEJOCTABICHUS  3E€MEIbHOIO
y4acTKa;

— mepenaya B COOCTBEHHOCTh TPaKAAH 3aHUMACMbIX HMH O KHUIIBIX
MMOMENICHUH XIITUITHOTO (oHAa (MPUBATU3AIMS KUITHIITHOTO (HOHA) U JIp.

be3yciioBHO, BaXHBIMH B 3TOW cdepe SBIAIOTCI U YCIYrH IO
OCYIIECTBJICHUIO TOCYJAapCTBEHHOTO  KagaCTpOBOro ydera u  (WIH)
roCy/lapCTBEHHOM pErucTpaluy mpaB B coOoTBEeTCTBUU ¢ DenepanbHbIM
3akoHOM OT 13 wmrons 2015 1. Ne 218-®3 (pex. ot 02.07.2021 1.) «O
roCylapCTBEHHON PErUCTPALlMU HEBUKUMOCTI.
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[TockonbKy MOPSIIOK M CTaHAAPT MPEAOCTABICHUS TOCYIapCTBEHHON HITN
MYHUIUIIAIBHON YCIIYTH 3aKPEIUICH B TAKUX BUJIAX HOPMATHUBHBIX MPABOBBIX
aKTax Kak aJIMUHUCTPATUBHBIE PETIIAMEHTBHI, TO HECOOIII0IEHUE UX, KOT'/1a 3TO
BBIPAXKAETCSI B HEOCYIIECTBICHUHM AaKTHUBHOTO IIOBEACHMS, YKJIOHEHUS OT
WCIIOTHEHUS, OYAET paccMaTpUBAThCs Kak 0e3/1eiCTBHE.

6. OcoObiMu  cilyyasiMu Oe3neiicTBus SBIIIETCS  Hemepenaya
(nenpunsitue)  coorBercTByromuM [IIIO wumymecrBa u3 ¢enepaibHOR
COOCTBEHHOCTH B COOCTBEHHOCTH CyObekTa P®  wiM MyHUIIUNAIBHYIO
COOCTBEHHOCTh, M3 COOCTBEHHOCTH CcyObekTa PO B (enepaabHyIo
COOCTBEHHOCTh WJIM MYHHIIMIIAIbHYIO COOCTBEHHOCTh, U3 MYHUIIUIAIBHOMN
cOOCTBEHHOCTH B (efepalbHyl0 COOCTBEHHOCTh WM COOCTBEHHOCTh
cyobekTa PO B COOTBETCTBUU C OPSAIKOM pa3rpaHUUEHUs TOCYIapCTBEHHON
cobctBenHoct B P® Ha (enepanbHyo cOOCTBEHHOCTh, TOCYAAPCTBEHHYIO
cOOCTBEHHOCTh CyOBEeKTOB PD M MyHHIMTIATBbHYI0 COOCTBEHHOCTH. TakKoi
nopsiok  omnpenaeneH [loctanosnenuem Bepxosuoro Cyna PO ot 27 nexabpst
1991 r. Ne 3020-1 (pen. ot 24.12.1993 r.), denepadbHbIM 3aKOHOM OT 22
asrycta 2004 r. Ne 122-®3 (pen. ot 28.06.2021 r.), 3eMenbHBIM KOJEKCOM
P®, ®denepanbabiM 3ak0HOM OT 25 okTA0pst 2001 r. Ne 137-D3 «O BBeaeHUHN
B zelicTBue 3emenbHOro kozaekca Poccuiickoit @enepanumn», denaepanbHbIM
3aK0HOM OT 6 OKTs0pst 2003 1. Ne 131-D3 (pen. ot 01.07.2021 1.) «O06 06mux
IIPUHLUIIAX OpraHU3allMM MECTHOrO camoympasiaeHus B Poccuiickoin
Oenepaunn» U Ipyrumu ¢GeaepaibHbIMU 3aKOHAMHU M 3aKOHAMU CyOBEKTOB
P®.

Cornacno nn. 9 n. 1 cr. 1 3emensHOro xoaekca P® pasrpanuuenue
rOCYJJapCTBEHHOI COOCTBEHHOCTH Ha 3€MJIIO IpErosiaracT BOZHUKHOBEHHE
otHomeHud  mexnay Poccuiickoit  ®enepauueit, cyobektamu PO,
MYHHUIIMMATbHBIMU ~ 00pa3oBaHUSIMH M HE  3aTparuBaeT  HMHTEPECHI
IOPUANYECKUX U (PU3UUECKUX JIUI YaCTHOM OopMBbI COOCTBEHHOCTH [5].

Ucxons n3 a63. 16 4. 11 cr. 154 depepanvHoro 3akona ot 22.08.2004
r. Ne 122-®3, k 1paBOOTHOILIEHUAM, BO3HUKAIOIUM IIPH IIEpeaade UMYILECTBa
B COOTBETCTBMH C HacTosA1IeH 4acThio, HOpMbI I K PD u @enepanpHOro 3akoHa
oT 21 nrons 1997 r. Ne 122-®3 «O rocynapCcTBEHHOW perucTpauuu INpaB Ha
HEJBM)KMMOE MMYLIECTBO U CHEJIIOK C HUM», B TOM YHUCIIE ONPEIEIAIoIIne
MOMEHT BO3HHKHOBEHHsI TMpaBa O COOCTBEHHOCTH Ha HUMYIIECTBO,
IIPUMEHSIFOTCS B YaCTH, HE IPOTUBOPEYAIIIEH ITOJI0KEHUSAM HACTOALIEH CTaThHU.

[Tpumepos Oe3neiictusa [IIIO B mporeaype mnepemadd yKa3aHHBIX
00BEKTOB JIOCTATOYHO MHOTO [2, 3,4 ].

3a paMKaMu HaCTOSLIETO MUCCIEA0BaHUS [T0OKa OCTAIOTCS TaKUe BOIPOCHI,
KaK pasrpaHU4Ye€HUE U COOTHOLICHHE I'Pa)XIaHCKO-TIPABOBOM M IMYOIUYHO-
MPaBOBOH (KOHCTUTYIIMOHHO-IIPABOBOM) OTBETCTBEHHOCTH 3a Oe3/1eHCTBH
[II1O B BeuiHBIX NPAaBOOTHOILIECHHUAX, a TAKKE OIpPEIEICHUE TOYHOTO MecTa
TakuX O€e3eUCTBH B CHCTEME HOPHINYECKHX OCHOBAaHUN TPaKTaHCKO-
paBoBbIX oTHOWEHMH (cT. 12 'K PD).
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[Tpu sTom HempaBomepHoe Oe3neiictBue IIIIO paccmarpuBaeTcs HaMu
KaK BOJIEBOE IIOBEJICHUE, HAIIPABJICHHOE HA ONPEACICHHBIA IOPUANYECKUN
addexr. Takue paccykaeHus moiaraeM 000CHOBAaHO CTPOUTH U TIO aHAJIOTHH
C TaK Ha3bIBa€MbIMH OTPHUIATEIbHBIMH 0053aTeIbCTBAMH, KOT'/1a UCIIOJIHEHHE
3aKJTIOYACTCS B BO3JEP)KAHUHM OT OMPEIEIEHHBIX 00s3aTEIHLCTBOM JICHCTBHIA.
OpHako aHaJOrMs 3Ta YMECTHA C ONPEJEICHHBIMU OTOBOPKAaMHU, IIOCKOJIBKY
aBTOPBI, pacCykJasi O TAKOro poJa OTPULIATEIbHBIX 003aTEbCTBAX, UMEIOT
BBHUJIy TPEkKIEC BCEro MPaBOMEPHOE TMOBEIEHUE IOJDKHHKA XOTsA Obl U C
OTpHULATENbHBIM JelicTBUEM. B Hamem wccienoBaHuu 31O Oe3nelcTBUE
XapaKkTepu3yeTcs Kak HepaBOMEPHOE.

Bompoc 00 ropummyeckux mocnenctsus Ttakoro moseaeHus [1I10
3aCIy)KUBAaeT OTIENbHOr0 paccMoTpeHus. OJHAKO B KadyecTBE CaMbIX
TUIUYHBIX TAKUX MOCIEACTBUNA MOTYT BBICTYNATh:

— BpPEIOHOCHBIE TOCHENCTBUSI B cepe ToCyJapCTBEHHOTO |
MYHHUILIMIIAIBHOTO ~ YIPaBJICHUS,  BBIpaXKaOIIMECs B HapylICHUHU
KOHCTUTYLIMOHHBIX OCHOB, TOCYJapCTBEHHON U MyHHUILIMINIAJIbHOW MOJIUTHUKH B
chepe  myOnUYHONM  COOCTBEHHOCTH, B  CHIOKEHHHM  IIOKaszaTeneit
3¢ PEKTUBHOCTH UCHIOIB30BAHUS ITYOJIMYHOW COOCTBEHHOCTH H TIP.,

— IPUYMHEHHUE Bpeda MMYILECTBY HOPUAMYECKOIO JiMLa (OZHOr0 WU
HECKOJIbKMX), MMYIIECTBY W JIMYHOCTH (U3MYECKOro Juia (OJHOTO WIIH
HECKOJIbKUX );

— NIpUYMHEHHE Bpega APYromy MyOIMYHO-IIPaBOBOMY OOpa30BaHUIO,
BKJIIOYAsi BPEJl, BBIPAKAIOLIUICS B BO3JIOXKEHHUH HAa HEro HEOOOCHOBAHHBIX
pPacxoJ0B MO COAEPKAHUIO HMYIIECTBA, KOTOPOE JOJKHO OBITH HPUHATO
npyrum I1I10, HO OHO YKIJIOHSIETCS OT 3TOTrO;

— BpenmoHocHble mocienctBust s camoro IO kak coOcTBeHHUKA,
BBIp@XAIOIIMecs B yTpaTe UMYIIECTBA, YXYALIEHHH €ro COCTOSHHS U
CHIDKEHUH CTOMMOCTHU IO IPUYMHE, HAlPUMEpP, HEUCIIOJIHEHUS IeUCTBUM 110
y4yeTy, HWHBEHTApHU3allMM, OXpaHe HUMYIIECTBa, IO KOHTPOJII 3a €ro
MCIIOJIb30BaHUEM JIPYTUMHU JINLIAMU - HECOOCTBEHHUKaMH;

— CO3/1aHHE€ MPENATCTBUN (PU3NUECKUM, IOPUANYECKUM JUIAM U (WJIH)
apyrum IO B peanmuszanuu uX 1paB U YAOBICTBOPEHUH 3aKOHHBIX
HUHTEPECOB .
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ABOUT ILLEGAL INACTION OF PUBLIC LEGAL FORMATION
IN THE SPHERE OF THINGS AND OTHER RELATED LEGAL
RELATIONS

0.G. Bartkova

Tver State University, Tver

The article examines unlawful inaction as one of the forms of behavior of public
law formation, which can entail legal consequences of various industries,
including civil law. The author focuses on the consequences of the negative
nature of such behavior, primarily in the sphere of material relations. The most
typical harmful consequences are indicated. It is substantiated that such
consequences can develop both in the sphere of property rights of other
participants in civil turnover (individuals), and in a specific public law entity.
Unlawful inaction is considered as a result of non-fulfillment (non-fulfillment)
by a public-law entity (its respective bodies) of state and municipal functions.
The negative significance of the inaction of public law formation in the sphere
of real relations also affects the mechanism for the implementation of
subjective civil rights, creating obstacles in their implementation and, as a rule,
leads to harm, which is confirmed by examples from judicial practice.

Keywords: misconduct, inaction, public law formations, state and municipal
authorities, state and municipal functions, property rights, property relations,
public property, management of state and municipal property, private property,
differentiation of property, legal consequences, harm, liability , ownerless

property.
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