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JTOBPOBOJIbHBIN OTKA3 KAK MHCTUTYT UCKJIFOUEHU S
YI'OJIOBHOM OTBETCTBEHHOCTH B OBIIIEM 1 OCOBEHHOM
YACTSIX YITOJIOBHOI'O KOJEKCA POCCUMCKOM
®EJEPAIINN*

M.H. CunsieBa, A.U. JIeBUeHKO

OI'BOY BO «Oro-3ananHplii rocy1apCTBEHHBIN YHUBEPCUTETY, I'. Kypck

OOBEKTOM HACTOSIIETO HCCIEJOBAHHUS BBICTYIAIOT HOPMBI YTOJIOBHOTO
3aKOHOJIATENILCTBA B chepe ONnpeieieH s 3HAYCHHUS TOOPOBOJIBHOTO 0TKa3a OT
WCTIOJIHEHUSI ~ TIPECTYIHOTO  JIeSHHWs. BHHMaHWe aKIIEHTUPOBAaHO Ha
PaccMOTPEHUH KaTerOpPHAIbHBIX aclleKTOB HHCTHTYTa JOOPOBOJIBFHOTO OTKa3a
B O6meit 1 OcoOeHHOH YacTsx YTOJIOBHOTO Kojekca PO. Apropamu crenan
BBIBOJL O TOM, 4YTO 3HAa4YCHHUE JOOPOBOJLHOTO OTKa3a Kak HHCTHTYTa
HCKJIFOUYEHHUS YTOJIOBHOM OTBETCTBEHHOCTH B YTOJI0BHOM Kozaekce PD coctout
KaK B BOBMOKHOCTH HauboJsiee MOJHOTO OCYIIECTBICHHUS YTOJIOBHO-TIPABOBBIX
MPUHIWIIOB ~ CIIPAaBE/UIMBOCTH M TyMaHW3Ma, TaK W B JOCTHXXCHUHU
ONTUMAJIbHBIX PE3yJIbTATOB B YTOJOBHOM IPECICIOBAHUN W TPECEUYCHUU
NpeCTYIUIEHWH, a Takke B OoppOe C TNPECTyMHOCTbIO, OCOOEHHO
OpTraHU30BaHHOM.

Knioueevie cnosa: npecmynnoe oesmue, 000p0OBOIbHbII OMKA3, Y20108Hbll
Kooekc P®, uckmouenue  yeon06HOU  OMEEMCMBEHHOCMU,  COCMAS
npecmynyieHusl, HeOKOHYEHHOe NOKYUEHUe.

AKTyallbHOCTh ~ HICCIICJIOBAHUS TMPOOJIEMHBIX BOIPOCOB HHCTUTYTA
JTOOPOBOJIBHOTO OTKa3a OT MPECTYIIEHUs 000CHOBBIBAETCS TE€M, UTO JAHHBIN
dbeHoMeH mpencTaBnsieT €000 APPEKTUBHOE CPENCTBO CHEPKUBAHUS
MPECTYMHOCTH, €ro MPUCYTCTBUE B COLIMATIHLHOW PEanbHOCTH OJIarompusTHO
CKa3bIBACTCS Ha KPUMUHOTEHHOW cHUTyaluu B cTpane. OJHAKO TpaKTHUKa
npuMeHenus cT. 31 YronoBHoro kojaekca Poccuiickoit denepanun (nanee —
YK P®), nocBsiiieHHOM MHCTUTYTY JAOOpPOBOJIBHOTO OTKa3a, OTPa)kaeT, YTO
COBOKYITHOCTh YTOJIOBHO-IIPABOBBIX MEpP M MEXAHU3MOB pEryJUpOBAHUS
T0OpOBOJIBHOTO OTKa3za sBIsieTcss HecoBepiieHHOM. [lomumo Toro, cama
3aKOHOJATeNIbHAS KOHIICTIUS JOOpPOBOJIBHOTO OTKa3a COACPKUT  Psf
MPABOBBIX KOJUIM3WA W TMPOOEIOB, HEIOCTATOYHO YETKO HACTpOeHA U
TEXHOJIOTUSI TPUMEHEHUST HOPMbI, YTO OTPUIATEIBHO CKa3bIBA€TCS Ha
TOYHOCTH YCTAHOBJIICHHS aKTa JOOPOBOJILHOTO OTKa3a M MOXKET CIIYXKHTb
OCHOBAHHUEM JIJIA 3JIOYIIOTPEOJICHHI CO CTOPOHBI MMPABOITPUMEHHUTEICH.

* ITyOnukarusi OrOTOBJICHA B paMKax BBITIONTHEHHS TOCYNapCTBEHHOTO 3ananus Ha 2021 1.
«TpaHchopmaliss 4acTHOTO W MyOJNHMYHOTO TIpaBa B YCIOBHSAX HBOJIOLHUOHHPYIOMINX
JIMTHOCTH, 001ecTBa u rocyaapctBay (Ne 0851-2021-0033).
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PaccmaTpuBasi OpUIMYECKYIO NPUPOLY HHCTUTYTa JOOPOBOJIBHOIO
0TKa3a C IIOMOULIbIO PACKPBITHSI €r0 ONPEAEIEHUS, IPU3HAKOB U BINUSHUS Ha
YTOJIOBHYIO OTBETCTBEHHOCTh, HEOOXOAMMO OOO3HAYUThH €r0 CYHIHOCTh Kak
HEINOCPEACTBEHHO B Y3KOM, TaK U B IIMPOKOM CMBICIIE.

B nepBom ciyyae cyTh 100pOBOJBLHOTO OTKa3a CBOAUTCS KOHKPETHO K
CaMOMY aKTy OTKa3a, a UMEHHO — IPEKpAIICHUIO Pa3BUTUS IPECTYINHOIO
HaMEpPEeHHUs, MHUIMHUPOBAHHOIO CaMHUM K€ JMIIOM. B MHOM e cMbIcie
MOMYEPKUBACTCSI, YTO JOOPOBOJIBHBIM OTKa3 — SBIEHUE, W3HAYAIBHO
OCHOBAaHHOE€ Ha OCYIIECTBJIEHUU IMPECTYIMHOIO yMbIC/Ia CYOBEKTOM, TO €CTh
MOATOTOBKE K COBEPILICHUIO MPECTYIMHOrO JACSHUS W IPaKTUKE CaMmoro
[IPECTYIUIEHUS, KOTOPOE 3aTeM IMpOSIBJIAETCA B NPEKPALICHUU JCSHUS 0
OKOHYAHUS TPECTYIJICHUS, MCXOAs M3 COOCTBEHHOW BOJHM JIMIIA,
MOKYIIABIIETOCS Ha COBEpIlIeHHe mpectyrieHus [2, c¢. 586]. Cuemyer
aKLICHTUPOBAaTh BHMUMAaHUE HA TO, YTO COBPEMEHHOE YIOJOBHOE
3aKkoHOmarenscTBO Poccuiickonn ®Penepauuu  periiaMeHTHUPYET WHCTUTYT
I0OPOBOJIBHOTO O0TKAa3a, pACCMATPUBAEMBIi B y3KOM 3HAYEHHUH, B TO BpeMs Kak
[IMPOKOE MOHATHE YIIOTPeOsieTcs B 0071aCTH HAyYHBIX 3HAHUH 00 YTOJIOBHOM
Ipase.

[Ipeobnanaromiee YMCIO YYEHBIX-IOPUCTOB, KOTOPBIC TMOCBSTHIN CBOH
TPYIbl MHCTUTYTY AOOPOBOJIBHOTO OTKa3a, HE TOJBKO OPUEHTHPOBAIHMCH HA
YSICHEHUE CYIIHOCTH M TPaBOBOH MPHPOJBI (PeHOMEHa, HO U CTapaliucCh
IPOBECTH €r0 PETPOCHEKTUBHYIO COCTABIAIONIYI0 B HOPMAaX POCCHMCKOrO
3aKOHOJAATENbCTBA PA3JIMYHBIX DI0X, a TakKXKe OIPEAEIUTh YroJOBHO-
[IPaBOBOE 3HAUYEHHE MHCTUTYTA KaK OCHOBAHUS JJISl UCKJIIOUEHHUS YTOJIOBHOM
OTBETCTBEHHOCTH. B KauecTBe Npumepa MOKHO IpPUBECTH cioBa A.A.
KinroeBa, KOTOpBIN B CBOUX TPYJax HEOJHOKPATHO OTMEYAIL, YTO «Y TOJIOBHBIMN
kozekc PD B cBoeM akTyalbHOM COCTOSSHUM BOOpan B ce0si MHOTOJIETHIOIO
HAYYHYIO pabOTy M IPaBOOXPAHUTEIBHYIO IPAKTUKY B chepe IPUMEHEHHUS U
OINpeNeJIeHUs] MHCTUTYTa JOOPOBOJBHOIO OTKa3a OT  COBEPILEHUS
npectymienus» [1, c¢. 67]. OmHako HecMOTps Ha OOWIME Hay4YHBIX
UCCIIeIOBaHMM, TpoOieMaTHKa PacCMaTPUBAEMOT0 MHCTUTYTA MO-TIPEKHEMY
HY)KJaeTCsl B KAUECTBEHHOM, JIETAJIbHOM PEIICHUU.

g toro, 4TroObl BCEIENO PAaCKpPBITh U TMOHSATH MPUPOTY HWHCTUTYTA
no6poBosbHOrO otkaza B YK P® oT coBepuieHHs] NpecTYIUIEHHsS] CKBO3b
MPpU3MY HOPM €ro periaMeHTHPYIOIIMX, a TakKe OCHOBBIBASICh Ha
UCCIICIOBAHMSIX YYEHBIX-IOPUCTOB, HEOOXOAMMO MPOU3BECTH MOJAPOOHBIN
aHaJIM3 W BBIABUTH TJIaBHBIE MPOOJIEMbl U OCOOEHHOCTH B OTHOIICHHSX,
CBSI3aHHBIX C JIOOPOBOJIBHBIM OTKA30M.

Konnenmus 106poBOJIbHOTO 0TKa3a B COBPEMEHHOM 3aKOHOJATENIbCTBE
[10/Ipa3yMeBAacT, YTO TaKOW aKT BO3MOJKEH JIMILb [IPH HA4YaBIIMXCS MOIBITKaxX
WCIIOJIHEHUS JIMIIOM OOBEKTHBHOM CTOPOHBI MPECTYIUIEHUS U €CIU OHO
MIPEKPATUIIO TAKOE JIETHUE IPU YCIOBUU HATTMYUS OOBEKTUBHON BO3MOKHOCTH
€ro 3aBepLICHHS U CyOBEKTHMBHOTO MOHMMAaHHs 3Toro. OJHAKO MpU 3TOM
3akoHojaTenb B ctatbe 31 YK P® coBepiieHHO cripaBeisIiBO MPEAIUcall, 4To
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aKT CBOEBPEMEHHOI'O JOOPOBOJIBHOIO OTKa3a HE OCBOOOXKIAEeT JMIO OT
YTOJIOBHOM OTBETCTBEHHOCTH, €CIIH B €T0 JISTHUHM OOHAPYKUTCS MHON COCTaB
npectymieHnit. K ToMy ’ke MOnbITKY JIMIa pa3MbIIUISATh O IUIAHE peaiu3alun
IIPECTYITHOTO YMBICIIA HE MOJJIEkKAT YroJOBHO-IIPABOBOMY PETYJIMPOBAHHUIO,
€CJIM ATO JIMIIO OTKA3aJI0Ch OT CBOETO HAMEPEHHSI.

B cBA3u ¢ 3TUM 3a4acTyro OIIMOOYHO TNPU3HACTCA OCYILECTBIICHHUE
BBISIBIICHHOT'O HAMEPEHUS B Ka4eCTBE OJTHOU U3 (hOopM T0OPOBOIHLHOTO OTKA3a.
Benp mpu HaauuuMu Takoro 0OCTOSATENbCTBA MPEACTATh MEepe]] CYAOM MOKET
HEBUHOBHBIM YE€JIOBEK, KOTOPBIA YK€ MOPA3MBICINI O CBOMX JIEHUCTBUAX M
mpuieal K pa3yMHOMY BBIBOAY. Takoe TOJNIOKEHHE OO0YCIaBIUBAeT
11eJIecO00pa3HOCTh  3aMEHBI  TIOHSATHS  «T0OpPOBOJNIBHBIA ~ OTKa3  OT
MpeCTyIUIeHUsD» Oojee KOHKPETHON NedUHUIMEH «T0OpPOBONBHBINA OTKA3 OT
JIOBEJICHUS TPECTYIUIEHHUS 10 KOHIa», MOCKOJIbKY IepBasi, AECUCTBYIOILIAs
(hopMyIHpOBKa SABISETCS JOBOJIBHO PACIIBIBYATON U CBOAUTCA K CUTYALIUSAM,
Korjga JUIO (PaKTUYECKH HE MPUCTYNWIO K BBINOJHEHHUIO OOBEKTHBHOM
CTOPOHBI MpecTynHoro aesHus [3, c. 84]. CnemoBaTenbHO B YIrOJIOBHO-
npaBoBoii Martepuu, B OOmeit m Ocobennoit uactax YK P® crnenyer
aQHAJIOTUYHBIM O00Pa30M 3aKpENuTh U JIEATEIbHO HACTPOUTH (POPMYIHPOBKY
paccMaTpuBaeMO CTUMYJIMPYIOLIEH MEPBL.

Kpome sToro, ctout 00paTuTh BHUMaHUE Ha TO, UTO KOHCTPYKIIMS «HE
MOJJIEKUT YTOJOBHOM OTBETCTBEHHOCTH», IOMHUMO JMUCIO3ULUU CTaTbu 31
VYK P®, HEogHOKpPATHO HCHOJIB3YETCS 3aKOHOAATEJIEM B JAPYIUX CTAThSIX
O6meit yactn YK P®. B wactHoctu, B 4. 3 cT. 20 YK P® Takoe onpenenenue
YKa3bIBa€T Ha MpEeNeiIbHbIA BO3pacT HeBMeHsiemocTH; 4. 1 cT. 21 YK PO
COJIEPKUT ITPU3HAKU U YCIIOBUS HEBMEHIEMOCTH, IPU HATMYMH KOTOPBIX JIULIO
HE HECET YIOJIOBHYIO OTBETCTBEHHOCTb; TaKXKE IMPH IKCLECCE MCIOJHUTEIS
MPECTYIUIEHHUS, KOT/1a Ha COY4YaCTHUKOB COOTBETCTBEHHO OTBETCTBEHHOCTh HE
Boznaraetcs (ct. 36 YK P®). [TogoOHOe 3akoHOAATENbHOE MCIOJb30BAaHUE
€IMHBIX TEOPETUYECKUX KOHCTPYKIMM MOXKET CIY)KMTh TIOYBOM IS
PaccMOTpEHMSI TAKUX YTOJIOBHO-IIPABOBBIX MHCTUTYTOB, KaK SIBJICHUE €IMHOTO
MOPSAIKA, UCKITIOYAIOIIETO YTOJIOBHYIO OTBETCTBEHHOCTb.

OcHoBaHMeM JJi1 BPEMEHHOIO MPUOCTAHOBJIEHMSI  IMPECTYMHOMN
JESITEIbHOCTH MOXET CIY)KHTh KPYT' OOCTOSITENILCTB, HE TOJBKO JIENAIOIIUN
MIPECTYIUIEHNE HEBO3MOXKHBIM, HO Y 3aTPYAHSIOUINI JOBEIEHUE €ro 10 KOHIIa,
Wi K€ WuHble YyclnoBusA. Kak Toka3pIBaeT MpakTHKa, KOrja JIHUIIO0
[IPUOCTAaHABJIMBAET IIPECTYIUIEHHUE, TO B PEIKUX CIydasiX OHO €ro HE JOBOAUT
10 koHa. OOBIUHO THIATENFHEE 00YMBIBACTCA TUIAH U XO IEHCTBUHN U Jaxe
BO3MO>KEH ITPOLIECC MPUBJIEUYEHHUS B CBOIO IIPECTYNHYIO AESTEIBHOCTD JOJEH,
KOTOpBIE MIOMOTAIOT JOBECTU MPECTYIUICHHUE JI0 JOTUYECKOTOo 3aBepiieHus [4,
c. 25-27]. IloaToMy BEpHBIM IPEACTABISAETCS OIPEAEIECHUE MOTHUBOB U
MPEANOChUIOK JOOPOBOJBHOIO OTKa3a OT TNPECTYIJICHUS HCXOld U3
BHYTPEHHUX MNpeAyOexIeHul CcyObekTa M HMMEIUNXCd OOBbEKTUBHBIX
YCIIOBUSIX, IPEMATCTBYIOIINX COBEPLIEHUIO NMPECTYIUIEHUs. ToIbKO B cilydae
NOOpPOBOJIBHOTO ~ OTKa3a  OOCTOSITENbCTBA  M3BHE  SIBJISIIOTCS  JIMILb
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CTUMYJHMPYIOIIMMU  YCIOBUSIMH  JIJI1  COOTBETCTBYIOUIETO  IOBEIACHUS
CyOBeKTa, 4YeM BIUSIOT Ha BHYTPEHHHUI MOTHB aKTa 0TKa3a, HO HE ONPEesIOT
(aKTUYECKYIO HEBBIITOJIHUMOCTD 3aTESIHHOTO.

B nocnenHee BpeMs B HayKe YrOJIOBHOIO IpaBa CTald JOBOJBHO
«TPaJlMIMOHHBIMUY» TUCKYCCHUM O BO3MOKHOCTH JOOPOBOJBHOI'O OTKa3za Ha
pasHBIX CTaausAx npecTyruieHus [6, c. 356—358]. Onupasce Ha yroJOBHBIN
3aKOH, CTAHOBUTCS MOHSATHO, YTO BO3MOKHOCTb JJOOPOBOJIBHO OTKa3aTbCs OT
COBEpIICHUS YTOJIOBHO-HAKA3yeMOT0 JESHUS MPeayCMaTpUBaeTCs TOIBKO Ha
CTaJluM HE3aBEPLIEHHOW MPECTYNHON NEeATENIbHOCTH, a UMEHHO — BO BpeMs
MOATOTOBKM K TPECTYIUIEHHI0O U TIOKYIIEHHS Ha €ro COBEpIICHHE.
Bo3MmoxHOCTR  peanu3oBaTb HaMepeHHE JOOpPOBOJIBHOIO OTKa3a Ha
MOATOTOBUTEILHOM 3Tarle HEOCIIOpHUMa U MPU3HAETCS KaK MPAaKTUKaMH, TaK U
TEOPETUKAMU YIOJOBHOIO MpaBa. KaMHEM HpPETKHOBEHUS K€ SBIIAIOTCA
CIHOPBI O BOBMOKHOCTHU MIPUMEHEHUS HOPMBI O JOOPOBOJILHOM OTKa3€ Ha 3Tarne
nokymenusi. Tak, C.B. IlleBeneBa B cBoeil aucCCEepTAIIMOHHOW paboTe
MOIYEPKHUBAET, UYTO «JOOPOBOJBHBIA OTKA3 OT COBEPUICHHS MPECTYILICHUS
BO3MOKEH TOJIbKO Ha CTaJIMM HEOKOHYEHHOTro MOoKymeHus» [7, ¢. 11]. Dra
MO3UIUS MPECTaBIseTCs] Haubosee MpPaBUIBHOM, MOCKOJIbKY MMEHHO Ha
JTarie HEOKOHYEHHOTO MOKYIIEHHs JMIO €UI€ HE BBHIIOJHWIO 33JyMaHHBIX
NeNCTBUM, HEOOXOOUMBIX [UIsl pealu3ald MPEeCTyMHOro yMbICIHa U
MPUYMHEHUS OOILECTBEHHO OMACHOTO Pe3yibTaTa.

C yderoM H3JI0KEHHOIO MOXXHO CKa3aTh, 4YTO YrOJIOBHO-IIPABOBOE
3HaueHUe JOOPOBONBHOrO 0TKaza B YK P® cocTout B TOM, 4TO Takoil OTKa3
CIIY’)KUT OCHOBAHHMEM, HCKIIIOUYAIOLUIUM OTBETCTBEHHOCTb. DTHUM OCHOBAaHUEM
ABIISICTCA ~ OTCYTCTBME  COCTaBa OKOHYEHHOIO  MpecTyIsieHus  (HeT
00BEKTHUBHOTO TMpu3HaKa, 3akpermieHHoro OcoOennoit yacteio YK PO —
MPECTYMHOTO JIeSHUs), TaK M COCTaBa HEOKOHYEHHOTO MPECTYyIJIeHHUs (HeT
OOBEKTUBHOTO TMpH3HaKa, npemxycMorpeHHoro OOmei gacteio YK PO —
HECOBEPLICHUsI NPECTYIUIEHUsI 110 HE3aBUCAIIMM OT JHIa YCJIOBUAM) [5, c.
190]. Tlo »TOM mTpHYWHE, pa3TpaHUYHMBas JpPyrHe OOCTOSITEILCTBA,
UCKITIOYAIOIINE YTOJOBHYIO OTBETCTBEHHOCTb, ITOOPOBOJBHBIA OTKa3 OT
MIPECTYIUIEHUS 3aHUMAaET 0c000E€ MECTO B CUCTEME YTOJIOBHOTO IIpaBa.

Mexny TeM MpaBoBasi CYIIHOCTh YTOJIOBHO-TIPABOBBIX SIBICHUN HE
ABJIAETCS HEMOKOJIEOMMOMN, ONpeleNeHHo pa3 u Hasceraa. [loaTomy B
3aBHCHUMOCTH OT KOHKPETHBIX HCTOPHUYECKHUX YCIOBHUM, YpOBHS Pa3BUTUA
JOKTPUHBl 3aKOHOJATEIb MOMET W3MEHHUTb IOPUAMYECKUN  XapakTep
MHCTUTYTa JOOPOBOJILHOTO 0TKA3a, KaK U JTFOOBIX IPYTUX YTOJIOBHO-IIPABOBBIX
UHCTUTYTOB. OJJHAKO MECTO MHCTUTYTa JOOPOBOJILHOTO OTKa3a B CHCTEME
YCIIOBUHM,  MCKJIIOYAIOIIUX  YrOJIOBHYIO  OTBETCTBEHHOCTb,  CETOJHS
IpeACTaBsieTcss Haubosiee NpuUeMIIeMbIM BapuaHToM. [lomoxkeHus o
no6poBosibHOM oTKaze B YK P® oTpaxaroT MHOTOJIETHIOIO NMPAKTUKY €ro
MIPUMEHEHHUS, a TaKXKe JOCTUTHYTHIN YpOBEHb TEOPETUUECKUX HCCIIET0BaHUN
B »Toi obmactu [5, c. 190]. IIporpeccuBHO# TEHIEHIIMEH COBPEMEHHOTO
YTOJIOBHOTO 3aKOHOJATENIbCTBA SBIISETCS COJAEPKAHHME FOPHUIUYECKOTO
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TOJIKOBaHUS Je(PUHHUIINM, YKa3aHWE OCHOBHBIX IPHU3HAKOB M IPAaBOBBIX
MOCTIEICTBUH CTUMYJIHPYIOILEH Mephl, a TAKXKE periJaMeHTaIHs OCOOCHHOCTEN
J0OPOBOJIBHOIO OTKa3a COyYaCTHUKOB MPECTYIIICHHUSL.
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VOLUNTARY REFUSAL AS AN INSTITUTE
FOR THE EXCLUSION OF CRIMINAL LIABILITY
IN THE GENERAL AND SPECIAL PARTS OF THE CRIMINAL
CODE OF THE RUSSIAN FEDERATION

ML.I. Sinyaeva, A.l. Levchenko
South-Western State University, Kursk

The object of this study is the norms of criminal legislation in the field of
determining the meaning of voluntary refusal to perform a criminal act.
Attention is focused on the consideration of the categorical aspects of the
institution of voluntary refusal in the General and Special Parts of the Criminal
Code of the Russian Federation. The authors concluded that the importance of
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voluntary refusal as an institution of exclusion of criminal liability in the
Criminal Code of the Russian Federation lies both in the possibility of the most
complete implementation of the criminal law principles of justice and
humanism, and in achieving optimal results in criminal prosecution and
suppression of crimes, as well as in the fight against crime, especially organized
crime.

Keywords: criminal act, voluntary refusal, the Criminal Code of the Russian
Federation, exclusion of criminal liability, corpus delicti, unfinished attempt.
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