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OCOBEHHOCTH HOCT{'&HOBJIEHI/II?'I
CYJIA ANTEJJIAIUMOHHOU UHCTAHIUU

O. B. KykoBa

®I'BOY BO «TBepckoii rocy1apcTBEHHBI YHUBEPCUTET»

PaccmarpuBaroTcsi 0COOGHHOCTH TepecMOTpa IOCTAHOBIECHHH B Cylae BTOPO WH-
CTAHINH, IPUHSITHS TOCTAHOBJICHUH B CyZ€ aNeJIAINOHHON HHCTaHIINH.

Kniouegvie cnosa: paccmompenue oen 6 cyoe aneaiayuoOHHON UHCIMAHYUl, cyoedHbvle
NOCMAHOBIEHUSL.

Htorom paccMoTpeHus Jeiia B CyJe aneJUIIUUOHHON MHCTaHLMU SIBIIS-
eTcs BbIHECEHUE ONpereseHHs. ANSIUIIMOHHOE OIpe/iesieHHe — 3TO MOocTa-
HOBJICHHE CyJla BTOPOM MHCTAHIUU 110 I'Pa)XJIaHCKHUM JielaM, B KOTOPOM CO-
Jiep>KaTcsl pe3ynbTaThl IPOBEPKH 3aKOHHOCTU U 00OCHOBAHHOCTHU PELICHUN U
OlpesiesIeHUuIl Cy/l0B MEpBOM MHCTAHLUMU U HUCIPABIEHUH, JOMYILEHHBIX B
HUX OMIMOOK B Ipejenax MOJIHOMOYMH, MPEJICTAaBICHHBIX 3aKOHOM CYAY
aneJUIIUOHHON MHCTaHUMMU. B ciaydyae OTMEHBI WM W3MEHEHUS PELICHUS
CyZJa NepBOW MHCTAHLUM, HE NepeaaBas JeJI0 Ha HOBOE PACCMOTPEHUE, Cy/
aneJUIIMOHHON MHCTAHLIMKU MOXKET NMPHUHATH HOBoe peuienue (ctT. 328 ['TIK
POD).

B 3aBHCHMOCTH OT Ha3Ha4Y€HMs U POJIM B IPAXKIAHCKOM IIPOLECCE BCE
IIOCTAHOBJICHHUSI MOKHO DPA3ACiIUTh HAa PEUICHMs Cylda NEpPBOM HHCTaHIWM;
OIIpEJIeJIEHUs CyZa MEepPBOM MHCTAHIUM; ONPEAEICHHs Cyla ane/UILHOHHOMI
WHCTaHIMH; ONPEIEIICHNS WIA IIOCTaHOBJIEHUS CyJa KaCCallMOHHOW MHCTaH-
L[UU; OMPENENICHNs WM TMOCTAaHOBJIEHUS Mpe3uaAuyMa Cyda HaA30pHOM HH-
CTaHIIMH.

Knaccugukaius cyeOHbIX aKTOB JIOJKHA HE TOJIBKO YUUTBIBATh (DYyHK-
LUOHAJIBHOE HA3HAYEHME, HO M OTpa)xkaTh CBOEOOpa3Hue KaKAOro MOCTaHOB-
JICHUS B MEXaHU3Me Cy/1e0HOr0 MpaBONPUMEHEHHUS.

Pemenue cyna — 3T0 nocTaHOBIIEHHE CyJ1a IEPBON MHCTAHIIMH, KOTOPBIM
JIEJIO pa3pelaeTcsl o CyUIeCTBY M NpPUHUMaeTcs uMeHeM Poccuiickoit @e-
nepanuu. CyneOHOe pelleHue 3aBeplaeT CyAOIPOU3BOICTBO B CyJle EPBOM
VWHCTaHIWM U JUKBUIUPYET CIIOP, CYILECTBYIOIIMM MEXIY CTOPOHAMHU. 3Ha-
YeHUe Cy[eOHOro peleHusi COCTOUT B TOM, YTO UM Pa3pelIaeTcs: paccMoTpe-
HUE TPakIaHCKOT'O JeJla, BOCCTAaHABIMBAIOTCSl HapyIICHHbIE NpaBa, KOHKpe-
TH3UPYIOTCS TPaBa U 0OS3aHHOCTH CTOPOH'.
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[IpencraBnsiercs, 4To €civ Cy aneUISIMOHHON MHCTAaHIIMU TPUHUMAET
HOBOE PEIICHHE, OHO TAKXKE JIOJDKHO BBIHOCUTHCS B (hOpME pEIICHHs, a He
OmpeeNeHus, TaK KaK MOJOOHO PEIICHUIO CIY)KHUT 3aKIIOUNUTEIbHBIM aKTOM
IPaXXTAHCKOTO CYJOMPOM3BOJCTBA, 3aMEHSIET COOOI0 peIleHHe,KaKk (UHAT
npoiecca. Panee B rpaxJJaHCKOM MPOLIECCYATTbHOM 3aKOHOJIaTEIbCTBE HOBOE
pelleHre, MPUHATOE CYJOM aleUISIIHOHHOW WHCTAaHIUH, O(QOpMIISIOCH B
dbopme anemIsIuoOHHOTO peH_IeHI/ISIZ. BriHOCS HOBOE pelieHue, cyj aneis-
[IMOHHOM MHCTAHIMU, TaK K€ Kak U CyJ NMEepBOl MHCTAHLMHU, YKa3bIBaJl, Ka-
KHe OOCTOSITENhCTBA Jiea SBJSIOTCS yYCTAHOBJICHHBIMHU, NMPUBOIMII JIOKa3a-
TEJIbCTBA, HA KOTOPBIX OCHOBAHBI BBIBOJIBL-.

JlelicTByrolIee Tpa’kIaHCKOE MPOLIECCYAIbHOE 3aKOHOJATEIbLCTBO yCTa-
HABJIMBACT, YTO IO PE3yJIbTaTaM PACCMOTPCHHS alleUIAIMOHHON JKaloO0bl,
MIPEACTABJICHUS CY/ aNeUBSILIMOHHON MHCTAaHIMU BIPABE OTMEHUTh WM H3-
MEHUTH pElICHUE Cy/ia MEePBOM MHCTAHIIMU MOJHOCTHIO WU B YaCTH U TPHU-
HATH 10 JAelly HOoBoe peuieHue. [Ipu 3Tom HampaBieHue Jiea Ha HOBOE pac-
CMOTpPEHHE B CyJl MEPBOM MHCTAHIIMU HE JOIycKaercs. B 3Tom ciydae cya
aneJISIIUOHHON MHCTAHIIMU caM MPUHUMAeT HOBOE pelieHHe Mo Jeny (CT.
328 T'TIK P®). Ilpu ycraHOBiI€HMM HapyLIEHUH HOPM IpPOLIECCYaIbHOTO
npaBa, ykazaHHbIX B 4. 4 cT. 330 I'TIK P®, cyn anemisiuoHHON WHCTaHIINH
Ha ocHoBaHMHU 4. 5 cT. 330 ['TIK P® mepexoauT K paccCMOTPEHUIO Jiejia o
IpaBUJiaM MPOU3BOJICTBA B CyJe MEpPBOM MHCTaHIUU 0e3 ydyeTa 0CcOoOEHHO-
cteil, npenycmorpeHHsix . 39 I'TIK P®4. IIpu 3ToM nocraHoBieHue cyna
aneJUISIIIMOHHOW MHCTAHIIMKM BBIHOCHTCS B (pOopMe amneuIsIuOHHOTO OIpese-
nenus (ct. 329 I'TIK PO).

Berynnenue penienus cyaa nepBoil HHCTaHIIMU B 3aKOHHYIO CHILY TIpEI-
MOJIaraeT, 4To pelieHrue MpUoOpeTaeT Takue CBOMCTBA KaK 00s3aT€bHOCTD,
HCKIIFOUUTENIbHOCTD, MPEIOANIMAIBHOCT, HEONMPOBEPKUMOCTh M HCIOJIHU-
MOCTB". Crnemyetr OTMETUTD, UTO BCE 9TH CBOMCTBA BO3HUKAIOT U Y ONIpeIesie-
HUW aneJUIALMOHHON MHCTAHIIMYU, IPUHUMAEMbIX Ha OCHOBaHUM M. 2 cT. 328
I'TIK POD.

Takum 006pa3zom, MOXKHO TOBOPUTH O TOM, YTO HEOOXOAUMO MEPECMOT-
peTh MOAXOJ MPUMEHUTENHHO K PEIICHUIO Cy/la Kak akTy npaBocynus. [losa
pelIeHUEM ceAyeT MOHMMAaTh MOCTAHOBJIEHUE HE TOJBKO CyAa NEpBOM MH-
CTaHIIMU, HO ¥ HOBOE PEILICHUE Cy/Ia aNeJUISIIMOHHON HHCTaHITHH.
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