BecmHuk Tel'Y. Cepus "[lpaso”. 2017. Ne 2. C. 31 - 35.

I'paxkaaHcKoe CYyI0IpPON3BOACTBO

YK 347.918

IMPAMBIE COI'VTAIIEHUSA — HOBEJIVIA 3AKOHOJATEJIbCTBA
OB APBUTPAKE (TPETECKOM PA3BUPATEJIbCTBE)

C. A. AnnemryknHa

®I'bOY BO «TBepckoii rocyapCcTBEHHBI YHUBEPCUTET», T. TBEpD

PaccMoTpeHbl MOHSTHE W BHIBI apOMTPaXKHBIX COTJIALICHUH, X (OpMa U CIOCOOBI
3aKJIFOUCHHS, & TAKXKE CITydau, B KOTOPBIX 3aKJII0YAI0TCSI MPSMBIE COTJIAILICHUSI.
Knrouesvie cnosa: apbumpasic, mpemeiickoe (apoumpasicHoe) coenauierue, npamoe
coenauenue, npasuia NOCMOSHHO OelCmEyIue20 apoumpaticHoO20 YupexrcOeHus:.

[Mpunsateiit 29 nexabps 2015 r. denepanpubiii 3akoH Ne 382-D3 «O6
apbutpaxe (Tperelickom paszbuparensctBe) B Poccuiickoit deneparum»
(manee — 3axkoH Ne 382-03) KOIWYECTBEHHO M KA4eCTBEHHO WM3MEHUI
[IPABOBOE PETYJMPOBAHUE COIJIAILIEHUH O IMepefaue Cropa Ha pas3pelieHHe
apouTtpaxa. beccopno, 4to Tpeteiickoe (apOuUTpakHOE) COTJalIeCHUE
BCETJ]a PacCMaTPUBAJIOCh KaK MEPBOOCHOBA TPETEHCKOro (apOMTpasKHOTO)
pa3buparenbcTBa COpoB. B HeM mposiBisieTcs BOJS CTOPOH O Mepenaye
cropa B apOuTpax, 00 MCKIIOYEHHHM TOCYJapCTBEHHOM MOJCYIHOCTH, OHO
SBIISIETCS OCHOBaHMEM KOMIIETEHIIMU TpeTeickoro cyna (apbutpaxka) u
camoro npornecca. M xoTs Hayka TOCKOHAIBHO U3ydaia IPaBOBYIO MPUPOAY
TPETEeUCKHUX COTJIaIlIeHUH, ux BU/IBL, chepy MIPUMEHEHHUS],
HEJCWCTBUTEIBHOCTh W yTpaTy CHUJIbl  TPETEUCKUM  COTJIAILIEHHUEM,
3aKOHOJIaTeNb JJOCTATOYHO JIAKOHMYHO OTpaxal B CT. 7 (heaepaibHOro
3akoHa OT 24.07.2002 1. Ne 102-®3 «O Ttpeterickux cyngax B PDy» (manee —
3akoH Ne 102-®3) npansbplii uHCTUTYT. B HOBOM 3akoHe Ne 382-03
apOUTpPa)XKHOMY COTJIAIIEHHIO TIOCBSIIEHAa IUI. 2, BKIIOYaoUas TpU
CaMOCTOSITENIbHBIX ~ cTaTbu. [Ipexae Bcero HEOOXOAMMO  OTMETHUTh
TEPMHHOJIOTHYECKHE Ppa3InuyMsi, MNPOSBISAIONIMECS B TOM, YTO Ha CMEHY
TPETEUCKUM COTTIAIICHUSM MPUIILIN apOUTPAKHBIE COTITIAIIICHHUS.

Eciu  obpaTuThcsi K JIeTalbHOMY TOJKOBAaHUIO  «apOUTPa)KHOTO
COIJIAIIEHUS», TO MOKHO YBHUJETh, YTO OHO CTalo mupe. Tak, apOuTpaskHoe
COIJIallIEeHUE SBJISETCS COTJIAIIEHHEM CTOPOH O Iepeaaye B apOUTpak Bcex
WM ONPEJEICHHBIX CIOPOB (YTO OBLIO U paHbINe), a JalblIe 3aKOHOIATelNb
N00aBJSIET, YTO CHOPHI MOTYT OBITh YK€ peaJbHO CYHIECTBYIOIIMMHU WU
BO3HHMKaOIKUMU B Oynymem. Kpome Toro, cropel JOJKHBI BO3HUKATh B
pamMKax KOHKPETHOTO IPaBOOTHOUIEHMsI, MpaBoBas MpHUpOJia KOTOPOro He
UMEeT TMPUHIUIHAILHOTO 3HAYeHHUs, a HMMEHHO «HE3aBHCHMO OT TOrO,
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HOCHMIIO TaKOe MPaBOOTHOLICHHE JOTOBOPHBI XapakTep WM HeT»l.
HemnocpencrBenno B 3akoHe Ne 382-D3 monyumyid 3aKperuieHHE BHJIBI
apOMTPa)KHOTO COTJIAIICHUS: apOUTpakHas OroBOpKa B JIOTOBOpE U
OTJICIbHOE COTJIAIIICHHE.

®dopma apOUTPAKHOTO COTJIAMICHUSI CTalla UMIICPATUBHO IMHUCHMEHHOM.
Panee 3akoHomarens mpeaycMaTpUBal IOTEHIHAIBHYIO BO3MOXKHOCTD
CYIIECTBOBAHMSI U MHONU (POPMBI: «TPETEHCKOE COTJAIICHUE 3aKII0YacTCsS B
MUCbMEHHOW ¢opMme, ecnu uHas (opma TPETEHCKOTO COTrJallieHus He
MPEeIyCMOTPEHA  HACTOSIIMM  (peiepalibHBIM ~ 3aKOHOM  HJIM  WHBIM
denepanbHBIM 3aKOHOM»?. Pacmmpuiics u mepedeHsb CIOCOO0B 3aKTIOUEHHUs
apOUTPaKHOTO COTJIAlICHHs. B 4acTHOCTH, K CYIIECTBOBABIINM paHEE TPEM
crioco6aM 3aKiIIOueHus apOUTPaKHOTO COTIIAIICHUS TYTEM:

- oOMeHa mMChMaMH, TeJerpaMMaMH, TeJeKcaMu, TenedakcaMu u
WHBIMH JIOKYMEHTaMHM, BKJIIOYasl JEKTPOHHBIE JOKYMEHTHI, IepeqaBaeMble
10 KaHaJaM CBSI3U, MO3BOJISIFOIIUM JIOCTOBEPHO YCTAHOBUTH, UYTO JOKYMEHT
UCXOJUT OT IPYroi CTOPOHBI;

- CCBUIKM B JIOTOBOpPE Ha JOKYMEHT, COACpKAIIUA apOUTPaKHYIO
OTOBOPKY, MPHU YCIIOBUH, YTO yKa3aHHAsl CCBhUIKA MO3BOJSET CUUTATh TaKyIO
OTOBOPKY YaCThIO JIOTOBOPA;

- €ro BKJIIOYEHHUS B IpaBWJIa OPTraHU30BAaHHBIX TOProOB WM IpaBUIIa
KJIUPUHTA, KOTOpbIE 3apeTUCTPUPOBAHBI B COOTBETCTBUU c
3aKOHOIATEeILCTBOM PO,

no0aBUINCH €llle JBa HOBBIX clloco0a, a UMEHHO:

- myTeM OOMEHa TMpoIlecCyalbHBIMU JOKYMEHTaMHU (B TOM 4YHCIIe
HCKOBBIM 3asIBICHUEM M OT3BIBOM Ha MCKOBOE 3asBJICHHE), B KOTOPHIX OJ(HA
M3 CTOPOH 3asBJIIET O HAJWYMM COTJIALICHUs, a Apyras MpPOTHUB 3TOr0 HE
BO3paXKaeT;

- MyTeM BKIIIOUEHHUS B YCTaB IOPHAWYECKOTO IHUIA apOUTPAKHOTO
COTJIAIICHUS O Tiepenayve B apOUTpak BCEX WIIM YACTH CIOPOB YYAaCTHUKOB
coznaHHoro B Poccuiickon dPenepauuy OPUAMYECKOrO JMLIA U CaMOro
FOPUIMYECKOTO JIUIA, TSl pa30MpaTeNbCTBA KOTOPBIX MPUMEHSIOTCS MTpaBuia
apOuTpa)ka KOPIMOPATUBHBIX CIIOPOB.

HonomuuTtensHo B cT. 7 3akoHa Ne 382-D3 monmy4yuin 3akperieHue:

- IpaBHJIa TOJIKOBAHMS apOUTPAKHOTO COTJAIIEHHUS, COTTIACHO KOTOPBIM
m00bIE COMHEHHMS JIOJDKHBI TOJKOBAThCS B TOJB3Y JEUCTBUTEIHHOCTH U
HCMIOJIHUMOCTH apOUTPaKHOTO COTJIAIICHHUS,

- TIpenienbl AecTBUS apOUTPakKHOM OrOBOPKH, 2 MMEHHO: apOUTpa)xxHOe
COTJIaIlIeHUe, COJeprKalieecs B JOTOBOPE, PACHpOCTpaHsSeTCs Ha IoObIe

1 Cr. 7 ®enepansuoro 3akoHa ot 29.12.2015 r. Ne 382-03 «O6 apbutpake (Tpereiickom
pasbuparenncTtBe) B Poccuiickoit @eneparuny // C3 PD. 2016. Ne 1 (4. ). Cr. 2.

2 Cr. 7 ®enepanbhoro 3akoHa ot 24 wmrons 2002 r. Ne 102-®3 «O TpeTteiickux cyaax B
Poccwuiickoii deneparum» // C3 PD. 2002. Ne 30. Cr. 3019.
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CIIOpBI, CBSI3aHHBIE C 3aKJIIOYEHHEM JOrOBOPA, €ro BCTYIJIEHUEM B CHILY,
U3MEHEHHEM, TMpeKpalleHueM, JeHCTBUTEIBHOCThIO, B TOM YHUCIE C
BO3BpaTOM CTOPOHAMM BCETO MCIIOJIHEHHOI'O IO JI0TOBOPY, NPU3HAHHOMY
HEeJICMCTBUTEIbHBIM HIIM HE3aKJIIOUEHHBIM, €CIIU UHOE HE CJIEyeT U3 CaMOro
apOUTPaKHOTO COTJIAIICHUS;

- MpaBWiIa O MepeMEeHE JUI[ B apOUTPaKHOM COTJIAILIEHUH, COTJIACHO
KOTOPBIM IIpH TEpEeMEHE JHIa B 00s3aTelIbCTBE, B OTHOIIEHHUH KOTOPOTO
3aKJIIOYEHO  apOUTpakHOE  COTJallleHHWe, apOUTpa)KHOE  COTrJIalleHHe
JICMCTBYET B OTHOIIEHUH KaK MEPBOHAYAILHOTO, TAaK M HOBOT'O KPEAUTOPA, a
TaK)Ke Kak MepBOHAYAIbHOI0, TAK ¥ HOBOT'O JIOJKHUKA;

- COOTHOIIEHHE HAIUYUsA apOUTPAKHOTO COTJameHuss C (HaKTOM
MpeIbSIBICHUST MCKOBOTO 3asBJICHHS IO CYIIECTBY CHOpa W 3asiBICHUSA O
IPUHITUA MEp MO 00ECHEUYEHUI0 MCKA U BBIHECEHUE CYAOM ONPEIEIECHUS O
NPUHITUUA TAaKUX MEP B TOCYJapPCTBEHHOM CY/E.

Bce BblmienepeuncieHHbIE  W3MEHEHHUS 3aKOHOJATENbCTBA  ObUIM
OpEeIMETOM HCCIEAOBAHUS  YUYCHBIX-TPOIIECCYAIUCTOB, 3aHUMAIOLIUXCS
BOIIPOCAMH TPETEUCKOTO pa3OUpaTenbCTBA, MPUMEHSIJIUCh HA TPAKTUKA B
JESTENIbBHOCTH TOCTOSHHO JCMCTBYIOIIMX TPETEHCKUX CYIOB U SIBUJIHCH
pe3yJIbTaTOM  3BOJIIOIMOHHOTO  Pa3BUTHUSL ~ MHCTUTYTa  TPETEHCKOro
pa3buparenbpCcTBa CIOpPOB.

Bwmecte ¢ tem GesycioBHOUM HOBemioi 3akoHa Ne 382-D3 sBiusitorcs
«TIpsIMBIE»  COTJIALIIEHHS,  MPEACTaBISAIONIME  COOOH  pa3sHOBUIHOCTH
apOUTPaXHBIX  COTJIAIIEHUHM, 3aKJIIOYaeMbIX IO  BOINpoOcaM, MpPsSIMO
0003Ha4eHHBIM B 3aKkoHe. HeoOXOAMMOCTh CYIIECTBOBAHHS MPSIMBIX
corjiameHuil o0ycJOBJIEHA YCTAHOBJIEHHBIM 3aKOHOM COOTHOIIEHHEM
apOUTPaKHBIX COTJIAIICHUH, 3aKII0YaeMbIX YYaCTHHUKaMHU CIOpa, U MPaBHII
apbutpaxka, K KOTOpOMY OHH oOpamatorca. B dyacTHocTH, TpaBuia
apOuTpaka, Ha  KOTOpbIe CChUIaeTcs  apOUTpakHOE  COTJIalleHHeE,
paccmaTpuBaroTCs B KadecTBe ero HeorbemsieMoi yactu. Kak cnenctsue,
MpaBuUiia, PErylupyole apouTpax, B TOM YHCIE AAMHHHCTPUPYEMbBIH
MIOCTOSIHHO JICHCTBYIOIIMM apOWTPaKHBIM YUYPEXKJACHUEM, OYIYyT CUMTATHCS
JUTSL Y9aCTHUKOB CIIOpPa COTJIACOBAaHHBIMU U UMEIOIIUMU 00S3aTeNbHYIO CHITY.
B 10 ke Bpems 3akoHOMATENb NMPEAYCMOTPEI PsiA YCIOBUM, KOTOPbIE MOTYT
OBITH COTJIACOBaHBI TOIBKO B (hOpMe MPSIMBIX COTJIAIIEHUI U B CHILY 3TOTO HE
JOJIKHBI BKJIFOYATHCSA B MPaBUJIA MOCTOSHHO JEWCTBYIOIIETO apOUTPaKHOTO
YUpEeXKIIEHUS. ITU YCIOBUS MOKHO YCJIOBHO pa3AeNUTh Ha MSATh TPYIII:

- Kacarollluecs: CoOCTaBa TPETEUCKOro Cya;

- Kacarolmecs KOMIETEeHIIMU TPETeHCKOro cyaa;

- Kacaroluecs BeJIeHUs apOuTpaxa;

- Kacaroluecs OCTiapuBaHus apOUTPaKHOTO PEIICHHUS,

- Kacaroluecsi 00pa3oBaHUs U JESTEIbHOCTH MOCTOSHHO JAEMCTBYIOIINX
apOUTpaKHBIX YUpexIeHH B PO.
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C yderoM CHUCTEMHOro TOJIKOBaHMS HOpM 3akoHa Ne 382-®3 k
YCIIOBUSIM, KOTOpPBIE€ JIOJKHBI OBITH COTJIacOBaHBI B (opMe MPSIMBIX
COIJIaIICHUI, OTHOCSTCS:

1. HWckmroyeHne KOMIETEHIIMM TOCYIapCTBEHHOrO0 CyJaa B YacTu
OKa3aHMs COJACUCTBUS MO BOMPOCAM Ha3HAYEHUs TPETEHCKOro CyJbH, KOTraa
OJlHA M3 CTOPOH HE COOJIOJAET COIVIACOBAaHHYIO MPOLEAYpY Ha3HaueHUs
(u30panus) apOuTpa, JUOO CTOPOHBI WMJIM JIBa apOUTpa HE MOIYT JOCTHYb
COIJIAIICHUS] B COOTBETCTBUU C TaKOW MpOIEenypoil, aub0 TpeThe IUIIO,
BKJIIOYAss TOCTOSHHO JCWCTBYIOIEe apOUTpPaKHOE y4YpeXJAEHHE, He
MIPUHUMAET HEOOXOAUMBIX Mep Mo (OPMUPOBAHUIO cOocTaBa apOuTpaxka (4. 4
cT. 11 3akona Ne 382-D3).

2. HckmroyeHne KOMIIETEHIIMM TOCYAapCTBEHHOTO Cyla B 4YacTH
OKa3aHWs COJICHCTBUS TI0 BOIPOCAM OTBOJIA TPETEHCKOro cyapu (4. 3 cr. 13
3akoHa Ne 382-@3).

3. MUckimrodyeHne KOMMIETEHIIMA TOCYAapCTBEHHOTO CyJa B 4YacTH
OKa3aHUs COJACHCTBUSL 1O  BONpPOCAM  MPEKpPALICHUS  MOJTHOMOYUN
Tpereiickoro cynpu (4. 1 cr. 14 3akona Ne 382-D3).

4. HUckiroueHue  KOMIETEHLMM  TOCYJAapCTBEHHOTO  CyJa  Ha
pPacCMOTpEHHE 3asiBJICHUS 110 BOMPOCY KOMIIETEHIIMM TpeTeickoro cyaa (4. 3
cT. 16 3axona Ne 382-@3).

5. Bo3MOXHOCTH pa3OuparenbCcTBa CHOpa TOJBKO HA OCHOBE
JOKYMEHTOB U JAPYTUX MaTepuanaoB 0e3 MpOBEACHHs YCTHBIX CIyIIaHui (4.l
cT. 27 3akona Ne 382-D3).

6. OKOHYATENBHOCTh ISl CTOPOH BBIHECEHHOTO apOMTpa)xKeM pelieHus
0€3 BO3MOXHOCTHU €ro JaJlbHEHIIero ocrnapuBaHus U oTMeHbl (cT. 40 3akoHa
Ne 382-D3).

7. N36panue apOuTPOB, YIIOJIHOMOYEHHBIX Ha pa3perieHne KOHKPETHOTO
criopa, UCKIIOYUTENsHO 13 CrcKa peKOMEHI0BAaHHBIX apOUTPOB MOCTOSTHHO
JIEHCTBYIOMIETO apOUTPA)KHOTO YUPEKACHUS, pa3MEIICHHOTO Ha €ro cailTe B
nH(OPMAIIMOHHO-TEIEKOMMYHHUKAITMOHHON cetn «UHTepHer» (u.l cT. 47
3akoHa Ne 382-D3).

BonbIIMHCTBO W3 BBHINICHA3BAaHHBIX YCIOBUM MPEACTABISIOT COOOM
TapaHTHUIO HE3aBHCUMOCTH apOuTpaxei " HEBMEIIATeIhCTBA
rOCy/IapCTBEHHBIX CYJOB B JI€ATEIbHOCTh apOUTpakel MO pa3perieHuto
CIIOPOB, OTHOCSIIMXCSA K MX KOMICTCHIIMH. 3HAYUMOCTh JAHHBIX YCIOBUU
oTpeenuiIa CrenuatbHyl0 (OpPMY aKTOB JJS UX COTJIACOBAHHS — MPSIMBIX
cornamenuii. [lpencraBnsercs, 4To COONIOJEHUE WMEHHO ITHX YCIOBHI
Oyner cmocoOCTBOBaThH HE TOJMBKO (DOPMHPOBAHHIO COCTaBa TPETEHCKOTO
CyJla, OTBEYAIOIIETO TPEOOBAHUSAM 3aKOHA, HO M JISTHTUMHOCTH BEIHOCIMOTO
UM pEIIeHUS, a KaK CIeJACTBHE, BOZMOKHOCTH €r0 NaTbHEHUIIEro mpu3HaHUS
Y UCTIOJTHCHHUSI.
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DIRECT AGREEMENTS - NOVELLA OF THE LEGISLATION
ON ARBITRATION

S. A. Aleshukina

Tver State University
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