BecmHuk Tel'Y. Cepus "[lpaso”. 2017. Ne 4. C. 215 — 223.

VJIK 340(075.8)

I'PAXKIAHCKOE 1 CIEMEI?'IHOE 3AKOHOJATEJIBCTBO CTPAH
3AITA/THOHU EBPOIIbBI B KOHIE XIX BEKA

I1. H. Marwpos

MexperuoHanbHbIA HHCTUTYT SKOHOMHKH U IIpaBa npu MexnapiaaMeHTCKON
accambniee EBpasuiickoro skoHoMHueckoro coodectsa, r. Cankt-lIlerepOypr

PaccmarpuBaercs mpoOiieMaTHKa TPaKIAHCKOTO W CEMEHHOTrO 3aKOHOAATEeNIbCTBA
rocymapctB 3amagHoii EBpombr B konne XIX B. Hccnenmyrorcs 0OCOOCHHOCTH
TPaXXTaHCKUX M CEMEHHBIX MpaB U CBOOOJ, 3aKPEIIEHHBIX HOPMaMH B YCJIOBHSX
TpaHchoOpMaIMK 3aKOHOIATEILCTBA TPH (opMUpOBaHMHM OypKya3HOro IpaBa H
rocymapcTBa W OKOHYATENBHOTO WCYC3HOBEHUS HWHCTUTYTOB  (peoIabHOTO
COCJIOBHOTO MapTUKYyJsApu3Ma. OCYLIECTBISETCSI CpPaBHUTEIbHBIA aHAIM3 HOPM
3aKOHOJATENLCTBA psiia rocynapcts 3anaaHoi EBponsl koHa XI1X B.

Knroueevie cnoea: Aecmpo-Benepus,  Oeecnocodnocms,  3aKOHHBIIL  OpaKk,
epasicoanckoe ynoxcenue, 3anaonas Eepona, npasocnocodomocms, KanoHuueckoe
npago, IMaHCUnayusl.

B XIX B. B crpanax 3anaaHoii EBpombl mpoucxoauT OOHOBJICHHE
MHOTUX OTpacieil 3aKOHOJATENIbCTBA, BKJIOYAs TpaxkJaHCKoe M OpaydHo-
cemeirtnoe. CopepkaHue 3aKOHOAATENbHBIX akTOB B XIX B. oTIMYanoch
3HAYUTENIbHOM  MPOTUBOPEUMBOCTHIO. B HUX  9acTo  OTpakanoch
KOMIIPOMHUCCHOE >KEJITaHUE COXPAHUTh MPHUHIMIIBI KaHOHWYECKOro IpaBa B
pEerylnupoBaHUM  OpayHO-CEMEHHBIX OTHOIIEHUHM, TMpaBa (eoJaNbHBIX
INPUBWIETHI B OTHOIICHUAX, CBS3aHHBIX C 3€MEJIbHON COOCTBEHHOCTBIO, U
T.II. ¥ HOPMbI Oyp>Kya3HOTro MpaBa, OCHOBaHHbIE HA €CTECTBEHHBIX MpaBax U
cB00OMAX, PpPaBEHCTBE IPABOCIIOCOOHOCTU BCEX TMOJJAHHBIX (TpaskaaH).
MHorue U3 NpUHATHIX KOJAEKCOB (YJIO0KEHUH) COXpaHWIN CBOE JieiicTBHE B
XX B. M Jaxe C MHOTOYUCICHHBIMM HW3MEHEHUSMU M peJakuusMu
npojaoipkaroT aeiictBoBath B XXI B., HanpuMep ABCTpUICKOE I'pakJaHCKOE
ylokeHne. B 3TON CBsI3M H3ydyeHHME [aHHBIX 3aKOHOJATENbHBIX CBOJOB
o0J1ajaeT 3HaUUTEIbHOM aKTyaIbHOCTBIO U B HACTOSIILIEE BPEMS.

BceoOuiee rpakgaHckoe yIOKEHUE JUIsl HACJIEICTBEHHBIX 3EMEIlb
ABctpuiickoit moHapxuu («Allgemeines Burgerliches Gesetzbuch») 6b110
npuHATO B 1811 1. 1 gBIsieTCss 0JHOM M3 HamboJee CTaphIX JEHCTBYIOMUX B
HacTosIee BpeMs KoauduKaiuii B Mupe. JlaHHbIH cBOJ TpaskJaHCKOT 0 paBa
npescTaBiIsieT co00M JOCTaTOYHO YHUKAJIbHBIM OKyMEHT. B ero Hopmax
ObUIM BOIUTOIIEHBI MJIEM MPOCBELICHUS M NMPUHIMIIBI €CTECTBEHHOIO IMpaBa.
Hopwmsl, pa3paboTaHHblE PUMCKUMHU IOPUCTAMH, OBLIM HEMOCPEICTBEHHO
BKJIIOYEHBI B €ro cocTaB. Pa3paboTka ynokeHus: pacTsHylack 0ojiee yeM Ha
nonBeka. OHO cOCTOSII0 M3 BBeIEHUS W 3 KHHT, BKiarodarommx 1502 cT. Bo
BBEJICHUU COJEPKAJIUCh NMPUHIMIIBI PUMCKOIO IpaBa: 005A3aTeNIbHOCTh IS
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BCEX 3aKOHOB, 3alpeT OTIOBOPKM O HE3HAHMM 3aKOHA; BBIHECEHUE
IIPUTOBOPOB Cy/aMH TOJIBKO HAa OCHOBAaHMM 3aKOHA; €CTECTBEHHOCTb IIPaB U
ceobon u gp. CrpykTypa BKJIOYajga MpaBO JIMYHOE, BEIIHOE,
0043aTeIbCTBEHHOE M MPABOBbIE (POPMBI 3ALIUTHI TPAKIAHCKUX TIpaB..

3akperuisiiack BceoOmIas TpakJaHCKas IMPAaBOCIIOCOOHOCTb, 3ampeT
paOCTBa M COCIOBHBIX IPHUBMJIETUH B YAaCTHONPABOBBIX OTHOIIECHUSIX:
«...KaXJIbIl YEJIOBEK, SABJSACH CYILIECTBOM, HAa/IEJIEHHBIM pa3yMoM, 00JIaaaer
[IpaBaMU C MOMEHTa CBOETO POXKICHMS, U €ro CleAyeT paccCMaTpUBaTh Kak
mmaHocTh»?. Ho yike cymectByronue (eofaibHble NpaBa B OTHOMICHHUSX,
CBSI3aHHBIX C 3€MEJIbHOW COOCTBEHHOCTBIO, COXPAHSUTUCH.

Baxxnoil HopMo#l ObLIO IPOBO3IIAILIEHUE BCEOOILEr0 PaBEHCTBA BCEX
JMIl BHE 3aBUCHMOCTH OT BepoucHoBemanus . Jlanmas HopMa Obuia
UCKJIIOUUTEIILHO Ba)KHA TUISt MHOTOHAIIMOHATbHON U
MHOT'OKOH(EeCCHOHAIbHON umIepuu. IIpaBocriocOOHOCTh  MPUHAIICKUT
KaKJIOMY HOJJaHHOMY OT POXKJEHHUS M CBSi3aHA C IOJJaHCTBOM, KOTOPOE
IpeKpaliaeTcss TOJNbKO TMPH BBIXOJE W3 HEro MM 3aMy’KecTBa 3a
nHocTpaHieM. IIpaBocrnocoOHOCTH KEHIIMHBI M MYKYMHBI paBHbl. B
00J1aCTH TPaKJAHCKUX U CEMEWHBIX OTHOIIEHUH MHOCTPAHIIbI ObUIM PaBHbI C
noagaHHeiMU  ABcTpo-Benrpun. JlanHas HopMa  OTCYTCTBOBaJla B
3aKOHOJATENIbCTBE JAPYI'MX  €BpPONEHCKUMX TOCyAapcTB. ABCTpHiickoe
TPAKJAHCTBO MPUOOPETATIOCH BOCHHOM W TPAXIAAHCKOM  CIIY»KOOH,
npoeCCUOHATLHON JEeSATEIbHOCThIO U 3aKOHHBIM MPOXKMBAHUEM B TEUEHUE
10 net. IIpaBocriocoOHOCTHIO 00IaAANIN U FOPUIUIECKUE JTHUIIA.

CeMeiiHoe TIpaBo OTIMYANOCH KOMIPOMUCCHOCTBIOY. BOmpockl ceMbl U
Opaka peryjaMpoBaJiCb HOpMaMH KaHOHMYecKoro mpasa. [lpum sTOoM
HACEJICHHE HMIIEPUHM OTIMYAJIOCh IIUPOKUM CIIEKTPOM BEPOUCIIOBENAHHUSA:
KaTOJIMIIM3M, IIPAaBOCIIaBHE, YHUATCTBO, pPa3IMYHbIE BETBH IMPOTECTAHTU3MA,
uynausMm, uciam u np. Mmmepus Obuia XpUCTHAHCKHM TOCYJapCTBOM, U
KaTOJIMIIK3M ObUT TOCYJapCTBEHHOH penurueil. Tem He MeHee 3aKOHOJaTelb
CTPEMUJICS] 3aKPENUTh B HOpPMax I'PakIaHCKOIO NpaBa PUMCKUE NPUHIUIIBI
perynupoBaHusi OpauyHO-CeMEWHBbIX OTHOIIEHHH. CoelMHEeHUE NPUHIUIIOB
Opaka Kak OJHOTO U3 BUJOB TAaUHCTB U 0CO0OE MOJIOKEHHE CYNPYroB IO

! Koro B. C. O6passl I'epmanun u ABcTpo-BeHIpHH B POCCHICKOM IIpecce HakKaHyHe
[NepBoii MupoBoit BoiiHbI, 1912-1914 1T. (10 MarepuanaM JuOepabHON U KOHCEPBATHBHON
reyaTyn): aBTopedepar aucce. ... Kaia. uct. Hayk. M., 2014. C. 6.

2Art. 16 Allgemeines Burgerliches Gesetzbuch 1
Allgemeines Dbiirgerliches Gesetzbuch (ABGB), vom 1811 Fassung vom 9.12.2013
Osterreich. 2.

8 Art. 39 Allgemeines Burgerliches Gesetzbuch 1
Allgemeines biirgerliches Gesetzbuch (ABGB), vom 1811 Fassung vom 9.12.2013
Osterreich. 2.

4 Paiimon JI. Benukue mNpaBoBblE CUCTEMBI COBPEMEHHOCTH: CPaBHUTEJILHO-NPABOBOM
noaxox / nep. ¢ ¢p. A.B. I'panosa. M.:, 2010. C. 121.
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OTHOWICHWIO JApPYyr K JpPYry U TpakIaHCKOro Opaka MOPOXKAAI0
3HaYuTeNlbHble TpyAHOCTH. lOpugumyeckoe omnucanue Opaka BBIIIISIIEIO
CJIEYIOUINM obpazom: «...BBIPQKEHHOE 3aKOHHBIM obpazom
BOJICU3BSBIICHUE JBYX JIMI[ PA3HOTO MOJIa KUTh B HEpPa3phIBAEMOM COHO3€,
MPOM3BOJIUTH HA CBET JETCH, BOCIUTHIBATH JACTCH M OKa3bIBaTh APYT IPYTY
B3aUMHYIO HOIIEPXKKY»°. [Ipi 3TOM BOTIPOCH! GPavyHOTO BO3pacTa U GOPMBI
Opaka peryinpoBAINCh KAHOHMYECKHUM MPABOM, a OHO OBLIO Pa3IUYHBIM st
pa3HbIX LEpKBeW. 3aKperisuiuChb HHCTUTYTHI MOMOJBKU (0OpyueHus),
Opaunoro croBopa u gap. Ilpu »Tom pa3Boxg He nomyckaics. Ho mo
KaHOHMYECKHM TIpaBUJiaM MOXKHO Obulo TpeOoBaTh MpHU3HAHUS Opaka
HUYTOXKHBIM. OTO (DaKTUYECKH OBUIO aHaJorOM pa3Bojia, W PpEIICHHE
OPUHUMAJIOCh CYIOM U TOJBKO TO TMPOChOE HEBUHOBHON CTOPOHBI.
OcHoBaHusI: 6€3BECTHOE OTCYTCTBUE CYINpYTa, TIOPEMHBIA CPOK OoJsee MsTH
neT, mobou, OTBpaIlleHUE CYIIPYroB APYT K IPYTy U Ap.

[TososkeHne CynpyroB He OBLIO paBHBIM. Myxk ObUT 00s13aH 3a00THTHCS
0 JKEHE M MaTepUaIbHO COJEep)KaTh KEHY, a jKeHa o0s3aHa OKa3bIBaTh
NOCITyIIaHUE MY)KY. BiacTh OTIa Haj )KEHOH U IEThMH CJieloBalla U U3 HOPM
puMckoro nmpaBa. JleTM ¢ TOYKM 3peHHs 3aKOHa MOV OBITh Kak
3aKOHHOPOKJICHHBIMH, TaK U HE3aKOHHOPOKICHHBIMHU.

B cootBercTBUU ¢ ['epMaHCKUM rpaskJaHCKUM yioxkeHueM 1898 r. Obuin
JMIIEHBI JIeECIIOCOOHOCTH JIMIIA, HE JOCTUTIIME 7 JIeT, HaXOAAIIHecs B
COCTOSTHUU OOJIE3HEHHOTO PACCTPOWCTBA MCUXUKU, MCKIIIOYAIOIIEH CBOOOIY
BOJIM, €CJIM JIaHHO€ COCTOSIHHE TIO0 CBOEH NMPHPOJIE HEU3IICUUMO; COCTOSIINE
TI0J1 JIeYeHHeM JyLIEBHO# 60JIe3HN Mo 3aKoHy®. Bee apyrue numna 1o obmemy
npaBUTy 00Janany TpakIaHCKoi JeecrtocoOHoCThI0. HecoBepieHHoneTHHI
(mo moctmwxkenun 18 7er) MokeT OBITh OOBSBIEH COBEPIICHHOJETHUM
OTIpeNIeIEHUEM OTIEKYHCKOTO Cy/Ia.

s SMaHCHUMAINH HE00X0IUMO coriacue camoro
HECOBEPIICHHOJETHEr0O W ero  poautened. bpak  maér  mpasa
COBEPIICHHOJETHS — JJIsl HECOBEPIIIEHHOJIETHEH BJOBBI COTJacHe pOAUTENeH
He Tpebyerca’. OOBSIBICHNE HECOBEPUICHHONETHETO COBEPIICHHOJIECTHUM

BO3MOXHO  HCKIIOYUTEIBHO B  IEIAX YAYUYILICHUST  ITOJIOKEHUSA
HECOBEPIICHHONETHETOC,
5 Art. 42 Allgemeines Burgerliches Gesetzbuch 1

Allgemeines biirgerliches Gesetzbuch (ABGB), vom 1811 Fassung vom 9.12.2013
Osterreich. 2.

6 Cr. 104 I'paxaanckoro ynoxenus [epmanckoii umnepuu (Biirgerliches Gesetzbuch fiir das
Deutsche Reich) 18 asrycra 1896 roza / ITepeson ¢ nemenxoro. CII6., 1898.

7 Cr.4 T'paxnanckoro yinoxenus I'epmanckoit umnepun (Biirgerliches Gesetzbuch fiir das
Deutsche Reich) 18 asrycra 1896 r./ IlepeBon ¢ nemerkoro. CII6., 1898.

8 Cr. 5 T'paxanckoro ynoxenus ['epmanckoit umnepuu (Biirgerliches Gesetzbuch fiir das
Deutsche Reich) 18 aBrycra 1896 r. / [lepeBon ¢ Hemerkoro. CII6., 1898.
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[IpaBoBO€ II0JIO)KEHHE JKEHIIMHBI BO MHOTUX CTpaHax 3arajgHou
EBporbl ObUIO CBSI3aHHO C OIMEKOHW CO CTOPOHBI MYKuuH. HezamyxHss
JKEHIIMHA Haxoauijack Mnoj omnekod orua. Ilocie BeIxoga 3amyx OHa
HAXOJMJIACh TIO7 BIAcThI0 Myxka’. My ONpenensn MecTo MpOXKHBAHHUS
HECOBEPILICHHOJIETHUX JeTel W CBOE >keHbl. JKeHa Morja caMOCTOSTEIbHO
BBIOpaTh MECTO MPOKUBAHUS TOJIBKO B CIIydae OThe3/1a My>Ka U3 CTPaHbl WIH
B CJIydae, €CIIM y HETro HeT ONpeAeNEHHOro MecTa Ipokupanmus.

[Tpu »TOM Opak BOCHPHUHMMAETCS KaK CBOOOJHBIM COI03 MYXUYHUHBI U
KEHIIMHBI. Ha OCHOBaHMM TOJBKO CTOBOPA M MOMOJIBKH HEJNB3sI IPEAbIBUTH
UCK 0 3aKitoueHnn Opaka. HuuToxxHo oOemianue HEyCTOMKY Ha cilydaid, eciiu
6pak He cocTonTcsa . B To ke Bpems JUIs 3aKIIFOUEHNS OpaKa 10 JOCTIKEHHS
COBEpIICHHONETUS HeoOxomumo corjacue poauteneil. CoxpaHsIoCh
JeTICHHE AeTel Ha 3aKOHHOPOXKICHHBIX — UMEIOIINX YCTaHOBIEHHOTO OTIA U
POKISHHBIX B 3aKOHHOM Opake — H HE3aKOHHOPOXKIEHHBIX 2, ONeKyHCKHi
CyA MOT 3aMEHHTbH BOJIO poauTeneil. HopmMbl 3aKOHOIATENBCTBA CTOSUIM HA
CTpaxe o0IiecTBeHHOM Mopanu. Hampumep, 3ampemiaercss BCTynaTh B Opak
pa3BeIECHHOMY IO MpPENIOOOAESIHUIO CYINPYry € JHUIOM, C KOTOPBIM
pa3BeleHHBIN CYNpPYr COBEPIIWI MPET000JesiHUE, €CIU B PEIICHUU O
pa3Bozie MPU3HAHO, YTO STO MPETO00JCSTHAE MOCIYXKHJIO OCHOBAaHHUEM K
pazsoay. OTCTyIIeHHE OT JTOrO TNpaBHIa MOXET OBITh paspemeHo’’,
XKenmuua He Moryia BCTYNUTh B Opak a0 ucrteueHus 10 mecdues mocie
PacTOpKEHUs MPEIbIIYILEro.

MyXy TpeIoCTaBIISETCSl MPaBO pEHIaTh BCE BOIPOCHI, KacaroIInuecs
COBMECTHOH kM3HHU. JKeHa He 00s3aHa MOAYUHATHCSA PELICHUIO MY)Ka, €CIU
OHO TIpeJCTaBNIseTca 37moymoTpeOnenneM mpaBom™*.  YKema mnpuHMMaer
¢bamunuio Myka U 00s3aHa OTBEYATh 3a BEACHHE JOMAIIHEro XO3siCTBa,
CIETIKH JUIS DTOM IeH CYUTAIOTCS 3aKTIOUEHHBIME ¢ cornacus Myxkal®, Myx
00s3aH 0becreunBaTh MaTepHaNTbHOE ColepKaHue ceMbU ’. C 3aKTOYeHuEM
Opaka UMYIIECTBO JKE€HBI, B TOM YHUCIIE U TPHOOPETEHHOE MOCTIE 3aKITFOUCHUS
Opaka, HaxOAWTCs TMOJ yOpaBleHHEM U B TONb30BaHMM Myxkall.
Bo3smoxkHOCTH pacTopskeHus Opaka ObUIM OTPaHWYEHBI COOJIIOJCHUEM psijia
YCIOBUH: TOKYIIEHHE Ha >KU3Hb CYIpyra, Mpento0ojesHue, HaMepeHHOe

° Hosas u Hoseitmas uctopus epmanuu (1870 r. - Hauano XXI B.): cOOPHUK JOKYMEHTOB.
Y. 1:-M, 2013 - C. 43.

10 Cr. 10 I'paxpnanckoro ynoxenus ['epmanckoii nmnepuu (Biirgerliches Gesetzbuch fiir das
Deutsche Reich) 18 asrycra 1896 r. / IlepeBon ¢ Hemerkoro. CII6., 1898.

1 Tam xe, ct. 1297.

12 Tam e, ct. 1305.

18 Tam xe, ct. 1312.

14 Tam xe, cT. 1354.

15 Tam e, ct. 1357.

16 Tam xe, cT. 1360.

" Tam xe, ct. 1363.
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OCTaBJIEHUE OJIHOTO CYyNpyra IPYrMM, COBEpIICHHE MPECTYIJIEHUS MPOTUB
MOpaJli U HPaBCTBEHHOCTH, pa3BpaTHOE MOBEJACHME, NylIeHas 00JIe3Hb U p.
[Tpu 3TOM ecnu pacTopskeHue Opaka MMEJIO MECTO IO BHHE MyXa, TO OH
00s13aH MPeJOCTaBNIATh ObIBLICH JKEHE JIEHE)KHOE COJEp’KaHHe 10 TOro, Kak
oHa BhizeT 3amyx'%. B coydae BHHOBHOCTH JKEHBl OHAa 00sf3aHa
IIPEIOCTABIIATE COACPKAHUE MYXKY, B CIIydae €ClIM OH HE B COCTOSHHUU CaM
NPOKOPMUTHCA. POJICTBEHHHMKH IO MPSIMON JIMHUHM O0sI3aHBI COJEPKATh U
3a60TUTBCA Apyr o apyre'®. TIpu 5ToM He3aKOHHBIH peGEHOK U ero oTer He
HaXOJATCSl B COCTOSIHUU POJCTBA.

Bo ®panuum craryc rpakgaHMHa B IYOIMYHBIX M TPAXKAAHCKUX
[IPABOOTHOLIEHUSX ObLI pa3jvueH M MNpsAMO pa3fesiéH HOpMaMH 3aKoHa.
I'paxxnane o001a7al0T  €IUHBIM IPABOBBIM CTATyCOM KaK yYaCTHUKHU
FPaXAAHCKUX IPAaBOOTHOLIEHUH U pa3inyaroTcsi B 00bEME CBOMX
IIPABOMOYMN B OTHOLICHMSX, CBA3AHHBIX C pealu3alued IOJIUTUYECKUX
npaB, MpaB u30Uparh W OBITh M30pPaHHBIMH B OpraHbl T'OCYIAPCTBEHHON
BiacTl. OCyILIECTBIEHHE IPaXIAHCKHUX IIPAB HE 3aBUCUT OT OCYILLECTBIICHMUS
NOJUTUYECKUX TIPaB, KOTOPBIE MPUOOPETAIOTCS M COXPAHSIOTCS COTJIACHO
KOHCTHTYLIMOHHBIM M M30upaTenbHbiM  3akoHam?’. Kaxipeii ¢paniys
NOJIb3YeTCsl TpakJaHCKUMM MpaBamu. @DpaHiysamu sBIsfoTcsA: 1) nuno,
poauBiueecss OT ¢paHiy3a Bo @PpaHuumm win 3a rpaHuued; 2) JMLo,
poauBuieecss BO PpaHUMK OT HEU3BECTHBIX POJUTEIEH WIM OT POAUTEIICH,
IPaXXJIaHCTBO KOTOPBIX HEU3BECTHO; 3) JHLO, poauBlieecs Bo PpaHIuu OT
MHOCTPaHHBIX POAUTENEH, OUH U3 KOTOPBIX caM poauiics Bo dpaHiuu; HO
ecin Bo PpaHUuM poauiach €ro Marb, TO JIMIO MOXKET OTKa3aTbCs OT
¢paHIly3cKOrO  IpaXAaHCTBa B  TEUEHHWE TojAa IO  JOCTHXKEHUU
coBepieHHONeTHA?Y; 4) 10, poauBIIeecs Bo MPaHIUU OT HHOCTPAHIA M
KOTOpOE BO BpPEeMsI HACTYIJIEHUSI COBEPIICHHOJIETUS TPOXKUBAET BO PpaHLnu;
HO OHO MOXET B TEYEHHE ToAa IO JOCTHKEHUM WM COBEPIICHHOJIETHS
OTKa3aThCsl OT (PAHILY3CKOIO TPakJaHCTBA M JJOKa3aTh, YTO OHO COXPAHUIIO
rpaxaaHcTBO poautenei (mm. 4 ngoGasien B pen. 3akona 22.07.1893 r.).
Bbpak Bo ®paniuu 3akitodaeTcs Ipyu COTIACHU JIUII, BCTYMAOMINX B Opak, —
«HeT Opaka, ecnu HeT cormacus» 22, Jlns Gpaka HecOBEPIIEHHONETHHX
TpeOyercs corimacue ponutenei. Jlus cHKeHHs OpayHOro Bo3pacTa
HeoOxonuMmo cornacue IIpesunenTta pecnyOnuku. 3akirodas Opak, Cynpyru

18 Tam xe, cT. 1569.

19 Kaxoyposa H.A., Konocok C.B. BypixyasHoe rpaxaanckoe npaso ®paniuu u I'epmanun
B XIX Beke: yueOHOe mocooue. Mpkyrck: M3a-so UT'Y, 2012. C. 88.

2 Cr. 4 I'paxnanckoro kojekca @®panuum 1804 r. (pen. 1889 r.) / Ilepesox M. C.
Ileperepckoro. M., 1941.

2l Mopya A. Uctopus @panuuu / nep. ¢ ¢pp. Amisl Cepebpsaunuxosoit. M.: KoJlu6pu, 2016.
C. 57.

22 Cr. 146 T'paxpanckoro kogexca ®panumn 1804 r. (pex. 1889 r.) / Ilepesox U. C.
ITeperepckoro. M., 1941.
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MOJy4YaroT 00s3aTeIbCTBO KOPMHUTH, COJIEPKaThb M BOCHHUTHIBATH CBOMX
nerei®s,

Kena Haxoawsiach HOJ BIAcTbl0 MyKa — «MYXK 00s3aH OKa3bIBaTh
TIOKPOBHUTENECTBO CBOEH JKeHe, JKeHa — MocaymaHue Myxy»2*. YKema ne
MOJKET BBICTYHATh B Cyzae 0e3 pa3pelieHus: Myxka, Jake eciid Obl oHa Obuia
MpearpuHUMaTeIeM Wi He o0iafaia OOIIHOCTHIO MMYILECTBA C MYKEM,
WM ecy Obl ObLIA YCTAHOBIEHA Pa3AeNbHOCTh MMYIIECTBA JKEHBIZ. Myx
MMEeT MpaBO ONPENENATh POJ MNPOPECCUOHAIBHON NEATEIbHOCTH >KEHBI.
Bozpaxenue myxa, UMEIOLIEE CUILY, SIBJISETCS OCHOBAHMEM HHUYTOKHOCTH
CBA3aHHBIX ¢ TIpodeccreil 06S3aTeNbCTB, 3aKIIOUYEHHBIX skeHoH2. JKeHa,
naxxe He oOsagaromas OOMIHOCTBIO HMMYILIECTBA C MYXEM WIH HpU
Pa3aeNbHOCTH €€ UMYIIECTBA, HE MOXET JapUTh, OTUYXKAATh, 3aKJIa/IbIBATh,
npuobperats 0e3 ydacTusi MyXa B COCTAaBICHHHM aKTa WiIH 0e3 ero
nuceMeHHoro corjacus. JKena Obuia cBOOOJHA B 3aBELIAHUU CBOETO
uMyIecTBa?’,

My BIlpaBe 3alpeTHTh JKEHE ydacTue B cyaeOHOM mporiecce. JanHoe
[IpaBWJIO HE PACIPOCTPAHSIETCS] Ha Cllydad YrojJOBHOIO CYIONPOM3BOACTBA.
[Ipn »TOM naxe eciu MyX HOPUCYXKIEH K TSHKKOMY WM MO30pALIEMY
HAKa3aHWIO, JIaXXe €CJIM OCYXJEHHE ObUIO BBIHECEHO 3a0YHO, TO IKEHA,
JIOCTUTIIAsE COBEPIICHHONETHS, HE MOXET B TEUYEHHE CpPOKa HaKa3aHWs HU
BBICTYIIATh B CYyJI€, HU 3aKJII0YaTh JOTOBOPBI, KPOME KaK MOJIY4YUB MOJO0HOE
paspelleHue OT CyJbU; B 3TOM Cllydae CyAbsi MOXKET J1aBaTh pasperieHue 0e3
BEI30Ba Myxka?. JKeHa mpuoOpeTaeT caMOCTOSTENbHBIH IMpPOLECcCyaTbHBIH
CTaTyCc TOJBKO B Clydae yTpaTbl MYXeM JeeClOCOOHOCTH WJIM MpHU3HAHUS
ero Oe3BecTHO OTCyTCTBYHOIIMM. Cynbs MOMKET, pacCMOTPEB [€10, J1aTh
’KeHe, paspellleHHe Ha BHICTYIIEHHE B CyJle MM Ha 3aK/II0ueHne J0ropopaZ,
Cyn MoxkeT 0cBOOOJIUTH KEHY M3-TI0]] BIACTU MY’Ka, €CJIH OH OCYXKJIEH 3a TO,
YTO TOKHHYJI CeMbI0 (OCTaBMJI CBOMX OJM3KMX ©€3 CpeacTB Ha
cyliecTBoBaHue Oosiee 3 MecslleB) WIM TPUTOBOPEH K HAKa3aHUIO,
npenycmotrpeHHoMy cr. 7 YK @pannuum 1810 1. (B pen. 1832 r.): 1)
CMEpTHasi Ka3Hb, 2) O€CCpOYHBIE KaTOp)KHbIE paboThl, 3) cChbUIKa, 4)
KaTOpyKHbIC paboThI, 5) nuieHre cBooo bl (detention on reclusion).

OcHoBaHMsl JUIsl pa3BoJia MyXa M KEHbl TaKXkKe paszaudaiuch. Myx
MOKeT TpeOoBaTh pa3Boja MO MpUYMHE IpenrodoaesHus xkeHol. Ho jxeHa
MOXKET TpeOoBaTh pa3BO/Ja IMPU H3MEHE MYyKa, €CIM OH JepKal CBOIO

2 Tam xe, cT. 203.
% Tam xe, cT. 213.
% Tam xe, cT. 215.
% Tam xe, cT. 216.
2" Tam xe, cT. 226.
2 Tam xe, cT. 221.
2 Tam e, cT. 222.
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mro60BHUILY B 00mieM aome. [Ipu 3ToM cympyru Moryt 00oroaHO TpeOoBaTh
pas3BojJia BCJIEJACTBHE 3JI0YHNOTpeOIEeHUH, TpyOoro oOpameHusi WIn TSKKHX
o0uj, HaHECEHHBIX Apyr apyra. llpucyxkaeHue cympyra K TSKKOMY U
T030pAIIEMY HAKA3aHHUIO SBISETCA IS PYroro MpuuMHoi pazpona,

JleTn HaxXonATCS TOJA BJIACTBIO POAMTENEH /O JOCTHKECHUS HUMH
COBEpILEHHOJIETUS. WK J0 OCBOOOXKJIEHHs OT BiacTH (dMaHcunanuu). Oren
OJIMH OCYIIECTBIIIET ATy BJAcTh BO BpeMms Opaxa’l. OH o6majad mpaBoM
IpUBJIeUEHHs peOEHKA K MepaM YrOJIOBHOM OTBETCTBEHHOCTH: €CIIM PEOEHOK
HE JocTUr 16 JeT, TO OTel MOKET JUIIUTh ero cBOOOJBI HAa CPOK, KOTOPBIN
HE MOXET IpeBbIIIaTh OJHOIO MeCsla; B ITHX LEIIX IpeacenaTelib
TpuOyHala OKpyra TOJDKEH 1O Mpock0e OoTHa BhIAATh opaep Ha apect. Ilo
JOCTIDKEHUM 16 JeT ¥ 110 OCBOOOXKJIEHHUS €ro OT BJAacTU OTel] MOXET
TpeOoBaTh JMIIEHUs] pebeHKa cBOOOJbl Ha cpok He Oosee 6 mec. [lns
OCYXKJeHHs Obula HEOOXOJMMa TOJBKO BOJS OTLA HE MMEIT MecTa HHU
NUCHbMEHHOE TPOM3BOJCTBO, HU CyneOHBIE (HOPMAIBHOCTH, KPOME CaMOro
opaepa 06 apecTe, H MOTHBBI apecTa He yKasblBaloTcsh B opiepe’2. Orerr
CBOEH BOJIEH MOI COKpaTuUTh Bpems apecta. [Ipm 3TOM Math, nepexusLIas
OTL@ M HE BCTYNMBILAS B HOBBIM Opak, MOXET JMIIUTh peOeHKa CBOOOIbI
TOJBKO TPU COACUCTBUHM JABYX OJIDKAaWIIMX POACTBEHHHKOB pEeOCHKA IO
oTLOBCKON uHUM. OTLOBCKas BIAcTh HaJl BHEOPAuHBIMU J1€TbMH, 3aKOHHO
NPU3HAHHBIMHU, OCYIIECTBISICTCS TEM W3 POTUTENCH, KOTOPBIA MEPBBIM HX
npusHan (B pex. 3axona 1907 r.)®. Oren B nmpomomxkenue Opaka, a mocie
npekpameHuss Opaka — MEPeKUBIIUI POTUTENh TOIB3YETCS] MMYIIECTBOM
CBOMX JeTed 10 AOCTHKEHHsI UMM 18 jeT mwim 10 0CBOOOXKIEHHS UX OT
BJIACTH poauTenieil. bepeMeHHOCTh 03HA4YaeT TOJIBKO OTCPOUYKY MCTIOIHEHUS
npuroBopa. Eciam mpuroBopeHHass K CMEPTHON Ka3HU JKEHIIMHA OOBSBUT
cebst OepeMEHHOHM M 53TO TOATBEPAUTCS, TO HaKa3aHHE MPUBOAUTCS B
VMCTIONTHEHHE JIMIIb TIOCIE Pa3penIeHus eé oT GpeMenn,

B XIX B. B crpanax 3amagHoil EBpombl NpUHUMAIOT Tpa)JIaHCKHE
KOJIEKChI (Tpa)</1aHCKUE YJIOXKEHHs), B KOTOPHIX OBLIM 3aKPENJIeHbl OCHOBBI
NPaBOBOIO CTaTyca TrpaxaaH (MOJIAHHBIX), JIMIIEHHBIE COCIIOBHOTO
HNapTUKYJISpU3Ma CpelHEeBEKOBOro (eopanbHoro mpasa. [Ipu 3ToM HOpPMBI
3aKOHOJIATENTFHBIX CBOJOB OTIMYAINCH 3HAYUTEIHHOW MPOTHBOPEUNBOCTHIO.
B uwacTHOCTM, Ha MX NpeNNUCAHUs OKa3zajlo 3HAYUTEIbHOE BIHMSIHHE
XPUCTHAHCKasl TpaBOBasi MOKTPUHA W HOPMBI KAaHOHHYECKOTo TpaBa. B
HauOOJIBIIeH CTENEeHU ATO HAIUIO OTPAKEHHE B HOpMax OpayHO-CeMEWHOTro

30 Tam xe, cT. 230 — 232.

31 Tam e, ct. 372 — 373.

32 Tam e, ct. 376 — 378.

33 Tam e, cT. 383.

3 Cr.27 YronoeHoro koaekca ®panmuu 1810 r. (pen. 1840) / Tepeson H. C. JlanumHoii.
M., 1947.
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rpasa. [IpaBoBo#i craryc rpaxaaH (MOAJNAHHBIX) OBLUT pa3iuueH B
3aBHUCHMOCTH OT II0JIa M CEMEHHOro mnoyiokeHus. My MpencTaBisl
WHTEPEChl CEMbH, B TOM YHCIIE PACTOPSIKCHHE MHOTHUMH TPa)TaHCKHUMH
mpaBaMH KeHbI U JaeTeil. JKeHbl 1 JeTH ClIeI0oBaId MECTY JKUTEIbCTBA MYKa
U HE MOTJIM COBEPIIATh IOPUAMYECKU 3HAYUMBIC JCHCTBUS, CBSI3aHHBIC C
pacmopspKeHHEeM — MMYIIECTBOM, BbIOOpOM  BHJa  IpodeccroHaIbHON
JesITeNbHOCTH, 00pa3oBaHUEM, BBICTYIUIGHHEM B cyne W Op. 0e3 ero
onobpenus. Ho mpu 3TOM OTBETCTBEHHOCTbH 32 MaTepUaIbHOE OJIAronoaydne
JiexKana Ha TyiaBe cemeiictBa. Hopmbl 3akoHa CTOSIM Ha  CTpaxe
OOIIECTBEHHON MOpalld, NPeTo00JesHUE CUYUTAIOCh MPOTUBONPABHBIM
JNeTHUEM W MOTJIO TIOBJIEYh MEpPBl, B TOM 4YHCJI€ ¥ YyrOJOBHOM
OTBETCTBEHHOCTH.
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CIVIL AND FAMILY LEGISLATION OF COUNTRIES OF WEST
EUROPE IN THE LATE OF THE XIX CENTURY

P. N. Maurov
Interregional Institute of Economics and law at the EurAsEC Russia

The article discusses the problems of civil and family laws of the States of Western
Europe in the late XIX century and Examines the characteristics of civil and family
rights and freedoms established by the standards in the conditions of transformation
legislation .the formation of the bourgeois rights of the Al state and the final
disappearance of the institutions of the feudal particularism of the estates Carried out
a comparative analysis of legislation of several countries of Western Europe of the
late nineteenth century.

Keywords: Austria-Hungary, legal capacity, legal marriage, civil code, Western
Europe, legal capacity, canon law, emancipation.

06 asmope

MAIOPOB IlaBen HukomaeBu4 — acipaHT IOPUAMYECKOTO (DaKyIbTeTa
Kaeappl TEOPUM HCTOPUM TOCyAapcTBa M IMpaBa  MeXpernoHaabHOIro
MHCTUTYyTa 3KOoHOMHMKM M mpaBa npu MIIA EBpA3DC Poccus (198255,
Cankr-Ilerepbypr, yn. JIéum TomukoBa, n. 5, k. 3, kB. 5); e-mail:
mayurov2010@mail.ru

MAUROV Pavel — student of the faculty the Department of theory and
history of state and law Interregional Institute of Economics and law at the
EurAseEC Russia (Saint Petersburg 198255 St. Leni Golikova d. 5 korp. 3
apart. 5), email mayurov2010@mail.ru.

Matopo II. H. I'paxxmanckoe u ceMeHHOE 3aKOHOAATEIbCTBO CTpaH
3amaguoit EBpomnbl B koHiie XIX B. // Bectauk TBI'Y. Cepus: IIpaso. 2017.
Ne 4. C. 215 - 223.

223



