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BHYTPUOTPACJIEBBIE CBs3U KAK ITPOSABJIEHUE
CUCTEMHOCTHU I'PAXKJAHCKOI'O ITPABA

B. B. Bacuines

OI'bOY BO «TBepckoii rocy1apcTBEHHBI YHUBEPCUTET», T. TBEpPD

Hccnenyercst mpoOnemMa COOTHOIIEHUS! BHYTPHUOTPACHEBBIX CBS3EH IPasKAaHCKOTO
ImpaBa ¥ OTpacieBOM cUCTeMHOCTH. PaccmaTpuBaroTcs pasiMdHbIE MOAXOABI K
ONPEICTICHUIO TIOHATHS «CHUCTEMa TpPaXKIAHCKOTO IIpaBa», Ha OCHOBE HYETO
AQHATM3MUPYETCSl 3HAYMMOCTh BHYTPHOTPACJIEBBIX CBsA3ed uia  (opmupoBaHMs
LEJIOCTHOW M €INHOM CUCTEMBI TPaXKIAHCKOTO MPaBa.

Knrwouegvle cnoga: cesazv, cucmema npasa, padcOaHcKkoe npago, YeioCmHOCb,
cucmema 2padcOaHcKo20 npaed, eOUHCMBO 2padcOaHCKo20 npasd, CMpyKmypa
2padicOancKo2o npasa.

HccnenoBanne  BHYTPUOTPACIEBBIX  CBA3€H  Ipeanosiaraer  ux
COOTHECEHHE C CHCTEMHOCTbIO I'Pa)/IaHCKOro IpaBa. Takoe HalpaBieHUE
HAayYyHOTO OCMBICIIEHHSI  CBSI3aHO C OJHOM M3 IIOCTAaBJIEHHBIX 3a7ad —
OIpeielIeHneM 3HAaUMMOCTH BHYTPHUOTPACIIEBBIX CBA3EH I'PakJaHCKOIO IIpaBa
JUIsl YHUBEPCAJIbHO-THOCEOJIOIMUECKOr0 IMOHATUS «CHCTEMa TIPaKIaHCKOTO
npaBa». B 3ToM HampaBieHUM HCCIEIOBaHHUS BHYTPHOTPACIEBBIX CBs3Eil
BAXXHOC 3HAYCHHUEC HMCIOT TAKUC IMOHATHA, KaK HEJIOCTHOCTH M CTPYKTYypa
IPaXAAHCKOTO NPaBa, MOCKOJBbKY MX COIEP)KAHHE IO3BOJIMT OIPENEIUTDH
COOTHOHICHUSA BHYTPHUOTPACICBBIX CBS3€ M CHCTEMHOCTH TpaXJAaHCKOTr'o
IpaBa, T.€. PELIMTh YAaCTHYIO 3aJady 10 OTHOUICHHWIO K MMO3HAHUIO CHUCTEMBI
TPaKJIAHCKOTO TIpaBa. AKTYaJbHOCTh pEIICHUS IMOCTABJICHHOW 3aJaud —
COOTHOILIEHUSI BHYTPUOTPACIEBBIX CBA3CH M CHCTEMHOCTU TIPa)XIaHCKOIO
npaBa — CBA3aHa C OTCYTCTBHEM B III/IBHJII/ICTH‘IGCKOﬁ TCOpHU CAWHCTBA
MHEHUH TI0 BOIIPOCY ONPEIEICHHUS MOHATUS «CHUCTEMA TIPa)kIaHCKOIO
paBay.

Tak, S.A. IOkma cuuTaer, 4ro cHcTeMa TIPa)KIaHCKOIO IIpaBa Kak
OTpaciay IpaBa — 3TO BHYTPEHHEE CTPOEHHUE IAHHOM OTpaciau U IIpaBa,
€IMHCTBO BXOJSIIMX B HEE B3aMMOCBS3aHHBIX IOJOTpaciiel U MHCTUTYTOB.
CnopHbIM MOMEHTOM npeJiaraeMoro ornpezeneHus ABIISIETCSA
POTHBOIIOCTABIIEHUE MOHATUH «OTPACiby» M «IIpaBo», TOrjaa Kak Oosee
000CHOBAaHHBIM ObUIO OBl TOBOPUTH O CHCTEME I'Pa)k/IaHCKOIO IMpaBa Kak 00
oTpaciu 1paBa. IloJIOXKUTENBHO Cll€qyeT OLIEHUTHb HCIIOJIB30BAHUE B
olpesieNIeHuH KayeCTBEHHOI'O CBOMCTBA B3aMMOCBSI3HM 3JEMEHTOB. B To ke
BpEMs  JUCKYCCHOHHBIM  SIBJIIIETCS  pPAacCMOTPEHHE JTOrO0  KadecTBa
MMPUMCHUTCIIBHO TOJIBKO K nmogoTpaciisiM M HMHCTUTYTaAM TI'pPaXJIaHCKOTI'O
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IIpaBa, HUBEJIUPOBAB TEM CaMbIM 3HAYMMOCTb IPaKJaHCKO-IIPABOBBIX HOPM
KaK He00X0AMMOro 1 0€3yCIIOBHOI'O 3JIEMEHTa OTPACIIEBOM CUCTEMBI.

N.A. 3eHUH NPUXOIUT K BBIBOJY, YTO «CUCTEMY I'PaKJIaHCKOI'O IpaBa
00pa3yloT TIpaXkJaHCKO-IIPAaBOBbIE HOPMBI M HUX OJOKHM, B TOM YHUCIE
IPaXJaHCKO-IIPABOBBIE ~ HHCTUTYTBI M CYNEPUHCTUTYTBD».  Taxoe
OIIpeJIeJIEHUE TaKkKe HE MOKET ObITh 0€30rOBOPOYHO MPHUHSTO, HOCKOJIBKY B
HEM HAIUIO OTPaXEHUE TOJBKO YKa3aHWE Ha DIIEMEHTHI CUCTEMBI, 0e3
aHaJIM3a OCHOBAaHUI M YCJIOBUH, O0ECHEYMBAIOLIUMX PACCMOTPEHHE HX B
LIEJIOCTHOM €MHCTBE.

Tperen cunTalOT, 4YTO «IOA CUCTEMOM TIPaXkKIaHCKOrO IIpaBa
[IOHUMAIOTCSI BHYTPEHHE COIJIACOBaHHbIE CTPYKTypa U COCTaB IIPABOBBIX
MHCTHTYTOB 1 HOPM B HX OIPEJIENCHHOM T10CIIe10BaTEIbHOCTIN .

UerBEpThle  MIOJArarT, 4YTO CHCTEMa TIPa)XJaHCKOro IIpaBa — 3TO
BHYTpPEHHEE COEAMHEHUE B3aUMOJICHCTBYIOIIMX M CBSI3aHHBIX MEXAY COOOMN
OTJENbHBIX Ipynn (0OIIHOCTEN) MPaBOBBIX HOPM (CyOBETBEH, UHCTUTYTOB,
CyOMHCTUTYTOB), OCHOBaHHbIX Ha €IMHCTBE IIpeaMeTa M MeToJa
rpaxIaHCcKoro mpasa’. HecMOTps Ha MpeoaosieHne HeraTUBHBIX TEHIEHIHA,
CBOMCTBEHHBIX  paHEE  pPACCMOTPEHHBIM  ONPEHCIICHUSM  CUCTEMBI
IPaXJaHCKOrO IIpaBa, MpeAJlaraéMoe COJEpKaHUS IOHATHUS «CHCTEMa
IPaXJAaHCKOIO IpaBa» TakXke HE OTpakaeT BCeX OCOOCHHOCTEH
BHYTPUOTPACIJIEBBIX CBSI3€M B KOHTEKCTE PACKPBITHS COJIEpP)KaHUE MOHITHM
«cucTeMa rpakJJaHCKOT 0 IpaBa» U «CUCTEMHOCTb IPaKJaHCKOTO IPaBay.

IO.I'. bacun yka3piBaeT, 4YTO MOJ CHCTEMOM TpakJaHCKOTO IpaBa
clieyeT INMOHMMAaTh HaxOJSIIYIOCS BO BHYTPEHHEH JIOTMYECKOM CBS3U U
3aBUCMMOCTH COBOKYIMHOCTH €€ 3BEHBEB: pa3fesioB (MOAOTpaciei),
MHCTUTYTOB U HOPM®.

[TpuBeneHHbIE CYXIIEHUS U BBIBOJbl OTHOCHUTEIBHO IMOHATUS CHUCTEMBI
IPaXJAaHCKOIO  IIpaBa HMMEIOT BAaXXHOE  3HAUEHUE JUI  Pa3BUTHI
MPEACTABICHUN O CUCTEME KaK BaKHEWINEHW ITPaBOBOM KaTEropuu, HO HE B
MOJTHOM 00BEME pacKpbIBaIOT 3HAYUMOCTh BHYTPHOTPACIIEBBIX CBS3EH [UIs
00OCHOBaHHUS COAEPKAHUS MOHATHI CHUCTEMbI TPa’KJaHCKOTO MpaBa U (WIN)
CHUCTEMHOCTH I'PayKJaHCKOTO IpaBa.

HccnenoBanne M onucanue JIFOO0NM CUCTEMBI JOJDKHO BKJIIOYAThL B CeOs
TaKkue KOMIIOHEHTBI, KaK CTPYKTypa (CBSI3M, OTHOLICHUS MEXIy

! Cm.: Tonuapos A.A., ITononos I0.I. I'pasxnanckoe npaso: O6mas u OcobeHHas 4acTh:
yueonuk. M.: KHOPVYC, 2005. C. 22.

2 T'paxnanckoe npapo: 4. 1: yuebHuk / moa pen. B.II. Mosonuna, A.M. Macnsepa. M.:
IOpwucts, 2005. C. 55.

3 Cwm.: Bacun IO.T. UsGpannble Tpyapl nmo rpaxjaanckomy npasy. CII6.: IOpua. uentp
Ipecc, 2003. C. 45.
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JNeMeHTaMu) U 1ed0cTHOCTh'. COBOKYIHOCTH 3JIEMEHTOB  CHCTEMBI
TPOXIAHCKOTO MpaBa, MX HepeueHb O0O0pa3ylT COCTaB  CHUCTEMbI
IPaXJIAaHCKOTO  MpaBa, KOTOPBIH  XapaKTepU3yeTcss  MHOroo0OpasueM
9JIEMEHTOB, OTPAKAIOIIUX B KOHEYHOM CYETE TAaKOE CBOHCTBO CHCTEMBI
IpaXJIaHCKOTO MpaBa, KaK CIOXHOCTh. Takoe KauecTBO, KaK CI0KHOCTD,
NpPOSIBIISIETCSI B MHOTOYPOBHEBOM  XapakTepe, B CTPYKTYPUPOBAHUHU
CHUCTEMHOIO  LEJIOr0  IOCPEACTBOM  (OPMHUpPOBAHUS  IEIOCTHBIX
COBOKYIIHOCTEH — TpayKIaHCKO-TIPABOBBIX HMHCTHTYTOB M3 TPaKAaHCKO-
NpPaBOBBIX HOPM, (OPMHUPYIOIIUMX, B CBOIO OdYepenb, Oosiee KpyIHBbIC
CHCTEMHBIE 00pa30BaHMs — HHCTUTYLIMH U TIOA0TPACIIN TPaXKAaHCKOTO IPaBa.
MHOTrOypOBHEBBIH XapaKTep CUCTEMBI TPAXKAAHCKOTO IIPaBa — 3TO Pe3yabTatT
(YHKIIMOHMPOBAHHUS BHYTPHOTPACICBBIX CBS3€H, KOTOpBIE OOECIIEYHBAIOT
€IMHCTBO TPAXTAHCKO-TIPAaBOBBIX HOPM, CBSI3bIBasi UX B E€AMHOE LEJIOE —
IPaKAaHCKO-TIPAaBOBOW HWHCTUTYT, KaKAbIH M3 KOTOPBIX B3aUMOCBSI3aH C
Opyrumu, (GopMupysi TOIOTpAacid, WHCTHTYIHH U IIEJIOCTHYIO OTpacib
rpaxjaaHckoro npasa. CocTaB CUCTEMBI OTPaXaeT U €€ CyLIIHOCTb, HOCKOJIBbKY
B pesymbraTe  (DYHKIMOHUPOBAHHMS  BHYTPHOTPACIEBBIX  CBs3EH
TpaHcopManys OJHOTO FJIEMEHTa CHUCTEMBbI, H3MEHCHHE €r0 BHYTPEHHETrO
COJIepKaHUsI BIEKYT 3a cO00W M3MEHEHHE KaueCTBEHHOTO 3HAYCHHS HMHBIX
3JIEMEHTOB, PUIAHUE MM JIOTIOJIHUTEIBHON 3HAYMMOCTH JIN0O0, HAIPOTHB, X
HUBEIIMPOBAHKUE JJIsl MPAaBOBOTO perynupoBaHus. Hampumep, Kputudeckoe
OTHOUIEHHE K MHCTHTYTY YaCTHOH COOCTBEHHOCTH B COBETCKOW IPaBOBOM
cHUCTeMe M IpHU3HAaHHE OCO0OH pOJM TOCYAApCTBEHHOM COOCTBEHHOCTH
npuBeId K (akTH4YecKod yTpaTe 3HAYeHHMs WHCTUTyTa IIpaBa YacTHOM
COOCTBEHHOCTH, CIIEJICTBHEM 4Yero SBWINCH (HOpMUpOBaHHE M pPa3BUTHE
TaKUX TPaKAAHCKO-TIPABOBBIX WHCTUTYTOB, KakK IIPaBO OINEPATUBHOIO
YIIPaBJICHUS U MTPABO XO3SHCTBEHHOTO BEACHUSI.

CoctaB cuCTeMbl TpaXIAHCKOIO IIpaBa SBJSETCd HEOOXOAMMOM
XapaKTEPUCTHKONW CHCTEMBI, B CBSI3U C Y€M TaKHe MOHSITHSA, KaK «3JEMEHTHI
CHUCTEMBI» MWJIM «COCTaB CHUCTEMBI», SBIISIOTCS COCTaBHBIMHM YacTAMHU
HanboJee MOJTHOTO MPEICTABICHUS O CUCTEME IpakaaHcKoro npasa. CocraB
CHCTEMBl TPaXJAHCKOI'O MpaBa — 3TO HEOoOXOAMMAas, HO HeI0CTaTO4Has
XapaKTEepPHUCTHKA OTPACIEBON CHCTEMBI, TOCKOJIBKY HE OTBEYaeT Ha BOIPOC O
CYIIHOCTHBIX OCOOEHHOCTSIX JIEMEHTOB. Takue 0COOEHHOCTH MPOSIBISIOTCS B
IpoIecce MOCTPOCHUS HIIEMEHTOB U UX B3aWMOJICHCTBHS, T.€. B IPOIEcCe UX
B3aMMOCBSI3M B PaMKax TPakJaHCKO-TIPABOBOTO peryiupoBaHus. M3 storo
CIIeyeT, YTO CHCTEMa TPaKIaHCKOTO IpaBa JOJDKHA PAacCMaTpUBATHCA, C
OJTHOW CTOPOHBI, KaK pe3yJbTaT B3aMMOCBSI3U 3JIEMEHTOB B €JJMHOE 11€J10€, a C
apyroii — crtporo auddepeHIpPOBaHHO, C BbIACIEHUEM U H3yUCHHEM

4 Cm.: Kack JL.U. CucTeMHBIH NMOAX0/ B O3HAHUU TOCYAapCTBa U Tipasa // [IpaBoBenenue.
1977. Ne 4. C. 37.
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dbopMupyromux €€ COCTaBHBIX YacTed — OJJIEMEHTOB CHCTEMBI B UX
B3aMMOCBSI3H, B3aUMO3aBUCUMOCTH U B3aUMOOOYCIIOBICHHOCTH.

LIeHHOCTh TPa’KJAHCKO-TIPABOBBIX JJIEMEHTOB, OOPA3YIOIIUX CHUCTEMY
IPAXKJAHCKOIO IpaBa, MPOSBIAETCA HCKIOYUTEIBHO B pe3yjbTaTe HUX
JIOTUYHOI'O U TIOCJEI0BATEIILHOIO PACIOJIOKEHUs, T.€. CTPYKTYpPUpPOBaHUS,
KOTOpO€ 00eCreunBaeTcs CYIIECTBOBAHHEM 3aKOHOMEPHBIX U HEPa3pPBhIBHBIX
BHYTPHOTPACJIEBBIX CBsi3eM Mexay HUMHU. M3 Takoro mnpoMeKyTOYHOTO
BBIBOJA  AKTyaJIU3UPYETCs  BONPOC O  COOTHOUIEHUM  IOHSITHHI
«BHYTPUOTpACIEBbIE  CBSI3M  TPAXITAHCKOIO IpaBa» U  «CTPYKTypa
IPAXKJAHCKOTO MPaBay.

B ¢wunocodckoit IOKTpUHE TMOAXOABI K OINPEACICHHUIO ITOHSATHS
«CTPYKTYypa» HEOJHOPOJHBI. ODTO CBSI3aHO C KOMIUIEKCHOCTBIO JaHHOTO
OIpe/IeNICHUs] U €ro ILEHHOCTBIO JJIsi Pa3HOCTOPOHHETO IO03HAaHUS O00BbEKTa
uccneaoBaHus. Tak, OJHM YYEHBbIE paCCMAaTPUBAIOT CTPYKTYpPYy Kak
YCTOMYUBYIO KapTHHY (CHCTEMY) B3aWMHBIX OTHOIICHHH (OTHOILIEHUN)
5JEMEHTOB B paMKaX HEJNOCTHOTO OOBEKTa’; APYrHE — KaK IENOCTHYIO
COBOKYIHOCTH YacTei®; TpeTbM Kak CHCTEMy OTHOIIECHMH, ONPEesIONIX
MECTO KaXkIOTo 3jeMeHTa’; 4eTBEPTHBIE — KAK CTPOEHHE M BHYTPEHHIOIO
OpraHU3alMI0 CHUCTEMbI, BBICTYMAIONINE KAaK EIUHCTBO YCTOWYMBBIX
B3aMMOCBs3eil Mexay e€ snemeHTaMu. JlocTiwkeHus ¢GuIOCOPUH HUMEIOT
BOKHOE 3HAYCHHUE JJISI OMPEAENICHUS CYIIHOCTH CTPYKTYPBI I'PakIaHCKOTO
mpaBa, B CBSI3U C YEM CJIEIaHHbIE BBIBOJBI JOJDKHBI OBITH OCHOBAaHBI Ha
MMEIOILIUXCS BbIBOJIAX € YYETOM 0c000# crenudUKu rpakaaHCKoro Impasa.
[lonsiTHE CTPYKTYpbl Tpa)kJAaHCKOTO IpaBa CIEAyeT paccMaTpuBaTh Kak
pe3ysbTaT Jyaanu3Ma CyIIHOCTHOIO MOHSATHS TEPMUHA «CTPYKTYpay: C OJHOU
CTOPOHBI, CTPYKTypa TpPaXJaHCKOTO TIpaBa — 3TO COBOKYIHOCTh
BHYTPUOTPACJIEBBIX B3aUMOCBSI3€H (OTHOILIEHUM), ¢ APYroil — BHYTPEHHSS
OpraHM3aiysl JJIEMEHTOB OTpPACiIeBOM CHCTEMBbI (TPakIaHCKO-TIPaBOBBIX
HOPM, MHCTUTYTOB W T.A.). [Ipu 3TOM HHM OJlHa W3 CTOPOH, OIMMCHIBAIOIIAS
JTyaMCTUYECKYIO CYIIIHOCTh MOHSTHUSL «CTPYKTYpa TPaKJAHCKOIO IpaBay, HE
SIBJISIETCSL  IOMUHUPYIOIIEH, TMOCKOJbKY HMMEHHO JIyaJu3M TOHHUMaHUs
NpuAaéT TaKOMY CJIOKHOMY M MHOTO3HAYHOMY TEPMHUHY, KaK CTPYKTYpa,
CYIIIHOCTHYIO IIEHHOCTh MIPUMEHUTEITEHO K HCCJIEIOBAaHUIO
BHYTPHOTPACJIEBBIX CBS3€M IpakJIaHCKOro IpaBa. JTO CBA3aHO C TEM, YTO
Jyalli3M TMIOHUMAaHUS BHYTPHOTPACIEBBIX CBS3€H OMpeesieT X OCHOBHYIO
LEJIEBYI0  HAMNpaBIEHHOCTb  —  OpraHu3auus  HOCPEICTBOM  HX

5 Cwm.: Osumnnukos H.®. Crpykrypa n cummerpust // CHUCTeMHbIE HCCIENOBAHMUS:
exeronuuk. M.: Hayka, 1969. C. 112.

6 Cm.: quawe XKynua @unocopekuii cosaps: 1ep. ¢ ¢p. M.: MexnyHnap. ornontenus, 2000.
C. 431.

" Cm.: Kour-Crioneuns A. ®unocodekuii cnosaps / nep. ¢ ¢p. E.B. Tonosunoii. M.:
Orepna. 2012. C. 591 —592.
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(YHKIMOHUPOBAHUS  IIETIOCTHOM  COBOKYIHOCTH  4YacTeil  (3JIEMEHTOB)
paXXIaHCKOTO IpaBa, KOTOPBIE PACIIONOKEHBI (CTPYKTYPHUPOBAHbI) B CTPOTO
onpeAcnEHHOM TOpsIKe, GOPMUPYEMOM B pe3yibTaTe (yHKIHOHUPOBAHUS
BCEU COBOKYITHOCTH BHYTPHUOTPACIJIEBBIX CBA3EH I'PaXKAAHCKOIO IIpaBa.

MHoroo6pa3ue BHYTPHUOTPACIEBBIX CBsI3ed MPHUAAET  OYCBUIHBIN
XapakTep BceoOIllel TIpakJaHCKO-TIPaBOBOM CBSI3aHHOCTU OTpaciu, T.e.
TIOCTPOECHUIO BCEX 3JIEMEHTOB CHUCTEMBI B OnpeAcIEHHON
MOCIIEA0BATEIHHOCTH: OT OOILEro K YacTHOMY (CHEIUaIbHOMY) MPAaBOBOMY
peryiaupoBanuio. Mexay TeM CTPYKTypa TpaXIaHCKOTO IIpaBa Kak
COBOKYIIHOCTb ~ BHYTPHUOTPACJEBBIX CBS3€d M  CTPOCHHE  3BJIEMEHTOB
OTPACTIEBON CUCTEMBI MPEACTABISET COO0N OTHOCUTEIHHO CAMOCTOSATEIbHBII
00BEKT HCCIEAOBaHUA U TMO3HAHUA. OJTO O3HA4YaeT HEOOXOAMMOCTh U
BO3MOKHOCTh HCIIOJB30BaHUS TIOHATHS «CTPYKTypa TPaKJAHCKOTO IIpaBa»
JUISL  ONpEAeNICeHUs TOHATHS «CUCTEMa TpaxJAaHCKOTO MpaBay, TIe
OTPENETSIONIUM  SIBJIIETCSI  3HAUMMOCTh  BHYTPHOTPACIEBBIX  CBSI3EH,
MOCKOJIbKY UMEHHO OHU O0ECIIeYMBAIOT PACIOIOKEHHUE JIEMEHTOB CUCTEMBI
B OMNpeeIEHHON IMOCIEeI0BATEILHOCTH M B KOHEYHOM CYETE IICJIOCTHOCTh
CaMoO# 0TpacieBOil CUCTEMBI.

OmarmM w3 (QYHIAMCHTAIBHBIX CBOHCTB OTPACICBOM  CTPYKTYPBI
FPAKJAHCKOTO IIpaBa KakK COBOKYIHOCTH BHYTPHOTPACJIEBBIX CBS3€Hl U
CTPOCHHUSI DJIEMEHTOB SIBIIAECTCSA €€ YCTOMUYUBOCTh. DTO CBOMCTBO HE O3HAYAET
e€ abComOTHOM Heu3MeHHOCTH. Pa3BuTHE HayKW, TEXHUKH M TEXHOJIOTUH
SBJISIETCSl ~ KaTaJlM3aTOpOM  BO3HUKHOBEHHS  HOBBIX  OOIIECTBEHHBIX
OTHOILLIEHUW, KOTOpbIE€ HYXKAAOTCA B MPABOBOM pErjiaMEeHTallUu |
oOecrieueHUnH  B3aUMOCBS3M CO  BCEMH JAPYTMMH  OOIIECTBEHHBIMHU
OTHOILLIEHUSIMH,  COCTaBIIIIOIIMMHU  MpPEAMET  TIPaKJAHCKOrOo  IpaBa.
dopMHpPOBaHNUE HOBBIX MOJAXO0B K MPUHIIUIIAM TPAXKIAaHCKOTO MpaBa TaKkKe
obecrieunBaeT U3MEHEHUS B CTPYKTYpe CBA3€EH, MO3BOJISAA
B3aMMOJICMICTBOBATh BCEM JJIEMEHTaM CHCTEMBI. JTO OOCTOSATETHCTBO HE
KOJIe0JeT yCTOMYMBOCTH CHCTEMHOM CTPYKTYphl TPaKIAaHCKOTO IpaBa, a
JUIIb CIY)KAT HEOOXOJMMOW TPENNOCHUIKONW BBIBOJA O TOM, YTO, Oyaydu
OTHOCHUTEJIbHO  YCTOMYMBOM, OTpacieBas CTPYKTypa M3MEHsSEeTCs B
3aBUCUMOCTH OT OOBEKTHBHBIX (DaKTOPOB — HU3MEHEHHS OOIIECTBEHHBIX
OTHONICHUH, CTIOCOO0B M CPENICTB TPakIaHCKO-TIPABOBOTO PEryIHPOBAHUS U
T.1. Hampumep, B cuHcTeMe COBETCKOTO TPa)xAaHCKOTO TIpaBa ObLI
MUHUMU3UPOBAH MHCTUTYT YaCTHON COOCTBEHHOCTH — OAHMH M3 BaKHEUIITNX
WHCTUTYTOB  COBPEMEHHOTO  TpaxkjgaHckoro mpaBa. OpHako  3TO
00CTOSITENECTBO HE TMOJAPBIBAIO CUCTEMHOCTH TPaXKTAHCKOTO TIpaBa,
CTPYKTYPHBIE DJIEMEHTBI KOTOPOro (BYHKIIMOHUPOBAIW WU TPU OTCYTCTBUH
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TAKOTO BaKHOTO IPaKIAHCKO-TIPABOBOTO MHCTUTYTA®, (DYHKIMH HHCTHTYTA
YacTHOM COOCTBEHHOCTHM B COBETCKOM IpaBOBOW JIOKTPHUHE ObUIH
(aKTHYECKU «IIepEHECeHb» Ha HHbIE MPABOBbIE HHCTUTYTHI, TaKHe, Kak
JTU4Hasg COOCTBEHHOCTb, HaeM >KMUJIBIX mHomenieHuil u T.4. Kpome »storo
IPaKJaHCKOE 3aKOHOJATEILCTBO IIpeAYCMaTPUBACT BO3MOKHOCTh
MMPUMEHEHUsI aHAJIOTHUU 3aKoHa M aHanoruu mpaBa (cr. 6 'K P®). Ilpu
aHAJIOTHHM 3aKOHA 32 OCHOBY OepéTcst TIpa)IaHCKOE 3aKOHOJATEIbCTBO,
peryaupymooliee  CXOAHble  OTHOIIEHHS, a IPpd  HEBO3MOXKHOCTH
WCTOJB30BAHUSl AQHAJOTMM 3aKOHAa TIpaBa W OOS3aHHOCTH  CTOPOH
ONpEACNSAIOTCA MCXOAS M3 OOIMX Hayajl U CMbICIA TPakIaHCKOTO
3aKOHOJATENbCTBA (aHAJIOTHS IpaBa). Bo3MOXKHOCTH MpUMEHEHUS aHAJIOIHU
IpaBa U 3aKOHA B TPAXXJAaHCKOM IIpaBe NEMOHCTPHUPYET IMOTEHUUAIbHYIO
BO3MOXXHOCTh CTPYKTYpPBI B Cly4yae HEOOXOIMMOCTH MOOMIM30BaTh ApPyrue
AJIEMEHThl CHUCTEMBI, & TpPU OOBEKTUBHONW NOTPEOHOCTH CO37aTh HOBEIE.
N3noxeHHoe CBUAETENBCTBYET O TOM, YTO CTPYKTYypa I'Pa)KAaHCKOIO IIpaBa,
T.€. HEMOCPEJACTBEHHO BCS COBOKYINHOCTb BHYTPHOTPACIEBBIX CBs3€l
IPAXKJAHCKOr0 IIpaBa, HE CYIIECTBYET HE3aBUCUMO KaK OT Ka4ECTBEHHBIX
XapaKTepUCTHK TPaXKJAHCKOro TmpaBa (IpeAMET, METOoJ, (YHKIIHH,
INPUHLMIBI), TaK M OT D3JEMEHTOB,  BXOJAIIMX B COCTaB CHUCTEMBI
rpaKJaHCKOro mpasa. boiee Toro, cama CTpyKTypa I'pakJaHCKOro Ipasa, C
OJTHOW CTOPOHBI, SIBJISIETCS CJCICTBHEM CBOWCTB 3JIEMEHTOB, (POPMUPYIOLIHX
OTpaclieByl0 cucTteMy, oOecneunBarOmux dS(HPEeKTUBHOE U  IEIOCTHOE
IPAXKJAHCKO-IIPAaBOBOE PETYJIMPOBAHUE B PE3YNbTAaTE MX B3aUMOACUCTBUSA,
o0ecreyrBaeMoro BHyTPHOTPACIEBBIMU CBSI35IMH, a C IPYrOil — pe3ynbTaToM
BO3JICHCTBUS Ha CHUCTEMY TPaXJaHCKOrO IpaBa TakUX (PAKTOpPOB, Kak
SKOHOMMKA, IMOJIUTUKA U 3aKOHOAATEIbCTBO.

Y CTOMYMBOCTh CTPYKTYPBI TPaKJAHCKOIO MpaBa, T.€. OMPEACIEHHOTO
pAaCIIONOKEHUS PA3IMYHBIX AJIEMEHTOB CHCTEMBI T'Pa)KJAHCKOIO IpaBa, HE
03HAa4YaeT OTCYTCTBHs JVMHAMHUKH OTPACIEBOTO Pa3BUTHS, BBIPAKEHHOIO B
MOSIBJICHUH HOBBIX JJIEMEHTOB, M3MEHEHUH DPACIIOJIOKEHHS OIPEINCICHHBIX
aneMeHTOB. Takas JOuHaAMHKa SBISETCS  CIEACTBUEM  OOBEKTHUBHOM
HEOO0XOAUMOCTH M NMOTPEOHOCTH B MPABOBOM PEryJIHPOBAHUM KOHKPETHBIX
OOIIECTBEHHBIX  OTHOUIEHWM, KOTOpble paHee He ObIM  HM3BECTHBI
Ipa)XIaHCKOMY TpaBy, JTUOO OTHOIIEHUH, KOTOPBIE HYKJAIOTCS B U3MEHEHUH
MIPaBOBOIO peryaupoBanus. VI3MeHeHne oTpaciieBoi CTPYKTYpbl MOXKET OBITh
[IPOSIBJICHUEM BHEIIHErO0 BO3ACHCTBUA, IIOCKOIBKY IIOCPEICTBOM 3TOTO
BO3JICUCTBHUS CO3/IAlOTCSI HOBBIE DJIEMEHTHI — IPAKIAHCKO-IIPABOBBIE HOPMBI

8 B dumocodckux nccnenoBanusx 060CHOBAHHO YKa3bIBAJIOCh, YTO «BO3MOMKHO YIAJICHHE W3
OpPTaHUYECKOTO («CHJIBHO CTPYKTYPHOTO») IIEJIOT0 HEKOTOPOH 4HacT 0e3 PEerIMTeNbHOTO
HapyImIeHWsT  [EJOCTHOTO  OpraHm3Ma  (KOMIIGHCAaTOpHas H  BOCCTaHOBUTEIHHAS
cnocobHocth)». CM.: Bamsr JI.O. CooTHomeHWe CTpYKTypsl M 3ieMeHTOB // Bompock
¢unocopun. 1963. Ne 5. C. 47.
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M HMHCTUTYTBI, KOTOpblE B  pE3yJbTaTe€  B3aUMOCBSI3U  MOTYT
CTPYKTYPUPOBaTbCSI U OOpPa30BbIBATh HOBBIE HHCTUTYTHI TI'PaKJaHCKOIO
npaBa, a BO3MOXKHO, U 0oJiee KPYITHBIE OTPACIEBBIE OOIIHOCTH — HHCTUTYLIUU
(rpynmbl  MHCTUTYTOB) W nojorpacid. OAHAaKo OCYLIECTBISEMOE HUMH
perynupoBanue OyneT HMMETh YacTHONPABOBYIO LIEHHOCTh TOJIKO TOTAA,
KOrJa BCE€ OJJIEMEHTbl CHUCTEMbI TIPAKJAHCKOIO TIpaBa  IOCPEICTBOM
OINpeAeNEHHBIX BHYTPUOTPACIEBBIX CBSI3€H OyIyT CTPYKTYpUPOBAHBI TaKUM
o0pa3oM, 4YTOOBI OHM MOIJIM JOIOJHATH JPYr Apyra, oOecreuuBas TeM
CaMbIM IIEJIOCTHOCTh T'PaXJaHCKO-IIPABOBOrO peryiaupoBanus.  JlroOas
CTPYKTYpa CHUCTEMHOIO LEJOr0 «BBICTYHNAeT KaK IPOLECC PACKPBITUS
TIOTEHIUATBHBIX BO3MOXKHOCTEH JIEMEHTOB 4epe3 MEXaHH3M CTPYKTYphD»’.
Ho ecinu crpykrypa — 3TO «ycTOiumBasi KapTMHA B3aUMHBIX OTHOLICHHUH
JJIEMEHTOB LIEJIOCTHOIO OOBEKTa», TO CIEAYeT CHeNaTh BBIBOJ, 4YTO
CTPYKTypa TpaXJaHCKOI'O IIpaBa BKJIKOYaeT B ce0s IOCTPOEHHBbIE B
OIpeeIEHHOM MOPSAKE BCE AJIEMEHThl CUCTEMBbI, KOTOPbIE CBA3AHBI MEXIY
cO0OH COBOKYIHOCTbIO BHYTPHOTPACIEBBIX CBs3€il, B CHUIIy 4Eero 3aBUCHMBbI
AJIEMEHTBHl CHUCTEMBI, COXpaHSs CBOK HE3aBUCHMOCTb, B3aUMOCBSI3aHbl U
B3aMMOOOYCIIOBJIEHBI € CO BCEeMHM JPYIMMH 3JEMEHTaMH CHUCTEMBI,
IOCTPOCHHUE KOTOPBIX B ONPEACIEHHON IOCIEI0BATEIBHOCTH €CTh HE YTO
MHOE, KaK CTPYKTypa Ipa)k1aHCKOTro MpaBa.

Koneuno, B cBs3u C 1nOpeparaéMblMU  JIOBOJIAMU  BO3HUKAET
3aKOHOMEPHBIH BOIIPOC O COOTHOLLIEHUH MTOHATUH «CUCTEMa» — «CTPYKTypa»
FpaXJAAHCKOTO  TMpaBa M  TOHMMaHue  3HAYUMOCTH  ONpEIETICHUS
«BHYTpPHOTpacieBble CBsi3w». lloHATHe «cucremMa» C TOYKH 3pEHHUSA
TUMOJIOTHYECKOTO  TOJKOBAaHUS  O3HAYaeT OIpeNeieHHbIH  MOpPSAOK,
00yCJIOBJIEHHBIM NMPaBUIBHBIM U 3aKOHOMEPHBIM PACIIOJIOKEHHEM YacTel B
OIPENICIIEHHON CBS3HU, a «CTPYKTypa» TOJIKYETCSl KaK CTPOECHUE, BHYTPEHHEE
ycrpoiicTBo. Takas OnM3kasi, HO HE TOXJIECTBEHHAas CYIIHOCTb MOHSATHH
«CcHUCTEeMa» M «CTPYKTypa» MPHUBOJUT K BBIBOJY, YTO CTPYKTypa SIBISETCS
OTpa’K€HHEM OTPACII€BON CHUCTEMHOCTH, MOCKOJIbKY JIOKa3bIBAET BCEOOIYIO
BHYTPUOTPACIIEBYIO CBSI3b B I'Pa)/JIaHCKOM IIpaBe, KaK MEX]y 3JeMEHTaMH
CUCTEMBI, TaK U KauYe€CTBEHHBIMM XapaKTEPUCTUKAMU T'PAXKIAHCKOTO IpaBa
(mpeamer, MeTo, GYHKIMH, IPUHIUIIBI), KOTOPbIE TAK)KE, B CBOIO OYEpEe/ib,
HaxXoJAT OTPaXCHHE B OTPACIEBBIX TI'PAKIAHCKO-NIPABOBBIX HOpMax. Jlid
IUMBUJIMCTUKN 3TO O3HAuYaeT, YTO CTPYKTypa TIpa)KAaHCKOro IpaBa, T.e.
COBOKYITHOCTh BHYTPHOTPACJIEBBIX CBSI3€H M IMOCTPOCHHME B OINPEAEIEHHOM
MOPSAJKE DJIEMEHTOB CHCTEMbI, — 3TO OTPaKEHHE CYIIHOCTH CHCTEMBI
rpaxJaHckoro mnpasa. JlaHHOe 0OCTOATENbCTBO OCHOBBIBAETCS HAa TOM, YTO
CTPYKTypa rpaKIaHCKOTO IPpaBa — COBOKYITHOCTh BHYTPHUOTPACIIEBBIX CBA3EH

® Ceunepckuii B.W., 30608 P.A. HoBble Quinocodckue acreKThl 3IEMEHTHO-CTPYKTYPHBIX
otHomenui. JI.: JIT'Y, 1970. C. 34.
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W OINpENeNeHHBId  MOPSAOK  PACIOJIOKEHHUS  TPaKAAHCKO-TIPABOBBIX
JJIEMEHTOB, O00ECTeYNBAaCMbIii 3TUMH  BHYTPHOTPACICBBIMH  CBSI3SIMH.
[lo3HaHnue BHYTPUOTPACIEBBIX CBA3EH OTKPHIBAET HOBBIE BO3MOXHOCTH
UCCJICIOBAaHUS CHUCTEMBl TPAXJAHCKOTO TIIpaBa, IOCKOJBKY OTpacieBas
CTPYKTYpPUPOBAaHHOCTh €CTh HE YTO HMHOE, KaK OTpPaK€HHE CHUCTEMHOCTH
IPaKAAHCKOTO TpaBa. B cBA3M C 3THM NOHATHE «CTPYKTYpa TPaykJAaHCKOTO
mpaBa» ABJILACTCA BCIIOMOTI'aTCIBbHBIM JJIA PCIICHHA BOIIPOCAa O CYIIHOCTHU
CHCTEMBI TPaKIAHCKOTO TpaBa M CIYKUT KauyeCTBEHHOH XapaKTEepPHCTHKOM
CHCTEMBl TPaXJAHCKOTO TpaBa Kak IPaBOBOM Kareropuu. BkioueHue
HOHSATHA «CTPYKTYpa TpaKAaHCKOIO TMpaBay B oOmiee oOInpeneleHne
OTpaCJIeBOﬁ CHUCTEMBI SABJISICTCA HCO6XOIH/IMBIM, IMIOCKOJIBKY 3TO NpHUAacCT
pa3pabaTbIBaeMOMY OIpE/ICIeHHI0 00OCHOBAaHHBIN Xapakrtep. bomee Toro,
OTIpEeJIeIEHUE CUCTEMBI TPaXIAHCKOTO MPaBa JOJDKHO COAEPKATh HE MPOCTO
CCBUIKY Ha CTPYKTypY, HO ¥ OTpaXkaTh COJEpKaHUE CTPYKTYpbl —
COBOKYIIHOCTb BHYTPHOTPACJIEBBIX CBSI3€M W OIPENEICHHBIA IOPSI0K
PacmoI0KeHUsI SIIEMEHTOB CHCTEMBI.

IlonsiTHE CcHCTEMBI TPaXIAHCKOIO IIPaBa XapaKTEpU3YeT HJCaIbHBIN
OOBEKT, BBICTYNAIONIMKA KaK MHOXECTBO B3aWMOCBS3aHHBIX JJIEMEHTOB.
OTpacie TpakJaHCKOTO TPaBa, SBISSICH 2JIEMEHTOM CUCTEMBI ITPaBa, COCTOUT
U3 MOJOTpaciei, 00pa3yeMbIX MHCTUTYIUSMH (T.€. TPYNIIAMHU TPayKAaHCKO-
[IPaBOBBIX MHCTUTYTOB), I'Pa’KJaHCKO-IIPAaBOBBIMU MHCTUTYTaMU U HOPMaMH.
B pesynpraTe B3aMMOCBSI3€H 3JIEMEHTHOTO COCTaBa CHCTEMBI OTpPACiU
IpaXJIaHCKOr'o 1mpaBa M IMOCTPOCHUSA DJICMCHTOB B OHpeI[eJ'IéHHOM opAAKe
oTpacieBas CTPYKTypa paccMaTpHBAaeTCsi Kak OIpeJeNieHHOe Iiesoe, TIJe
Ka)K)II:IfI OJICMCHT OKAa3bIBACTCA CBA3aHHBIM C JPYIrHMU 3BJICMCHTaMMU. B
pe3yibTaTe TaKUX B3aMMHBIX CBSI3€Hl 2JIEMEHTOB TaKO€ CBOICTBO CTPYKTYpHI
KaK I»OCJIOCTHOCTb CTAaHOBHUTCA CBOMCTBOM CaMOM CHCTEMEI oTpacyin
rpaxJaHcKkoro npasa. Hamuuume cBsi3eil W OTHOLIEHMH MEXIY 3JIEMEHTaMHU
CUCTCMbI T'PAXKIAHCKOr'o IIpaBa W HHTCIPAaTUBHBIC LCJIOCTHLBIC CBOMCTBaA
CHCTEMBbl TIO CBOEH TpPaBOBOM NpupoAe OOECHEeUUBAIOT OTHOCHTEIBHO
CaMOCTOSITENIbHOE M 000COOJIEHHOE CYIIECTBOBAHME M (PYHKIIMOHUPOBAHUE
CHCTEMBI OTPACIH IPaXTaHCKOTO MPaBa. ITO CBA3AHO C TEM, UTO «CHUCTEMHOE
MpaBoBOE IIe7I0e 00pa3yeT eIWHCTBO B  pe3yibTare CTPYKTYpHOU
YIOPAJOYEHHOCTH €ro 4acTeil, ompezaenstomeidl uxX (QyHKIHMOHAIbHBIE
3aBUCHMOCTH W BiamMopeidctBue»'®.  IlelocTHOCT ke  sBISETCA
HEMPEMEHHBIM YCIOBUEM CYILIECTBOBAHMs 1000 MPaBOBOM CUCTEMBI, B TOM
YHCIIe U CHCTEMBI OTPACITH TPaXIaHCKOTO MPaBa.

Takum 00pa3oM, cuUCTeMa TpakJAHCKOTO IpaBa — 3TO BHYTPEHHeEe
CTPOCHHUE DIIEMEHTOB, OOPETAIOIINX IEJIOCTHOCTh M €IUHCTBO B Pe3yibTaTe

10 Kepumor JI.A. MeToomorust npasa: IpeaMeT, QyHKIMH, TTpoGieMbl Guinocopuu npasa.
M.: CI'A, 2003. C. 234.
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(YHKIMOHUPOBAHUS YCTOMYMBOW CTPYKTYpBl TPa)XIaHCKOTO TIpaBa —
COBOKYITHOCTH BHYTPHOTPACJIEBBIX CBS3EH.
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DOMESTIC CONNECTIONS AS A MANIFESTATION
SYSTEMICITY OF CIVIL LAW
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The problem of correlation of intra-branch relations of civil law and sectoral
consistency is investigated. Various approaches to the definition of the concept of
“civil law system” are considered, on the basis of which the significance of intra-
industry relations for the formation of a coherent and unified civil law system is
analyzed.
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