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B pabote uccnemyercsi CTpyKTypHBIH 37eMeHT ctaThii OcoOeHHOH uacTh
YromoBHOTO KOnekca Poccuiickoit @denepanun — TACITO3UITNS. 3aTparuBaeTCs
BOIIPOC O COOTHOIICHUM JUCHO3ULHUHU CTaThH, NTUCIIO3ULIMA HOPMBI U COCTaBa
MpeCTyIJIeHUs. YAENeHO BHUMAaHHE CYIIECTBYIOIIMM B COBPEMEHHOMN
JOKTpUHE YTOJIOBHOI'O TMpaBa MPEJCTaBICHUSAM O JAMCIO3UIUN CTaTbU
YTOJIOBHOTO 3aKOHA, €€ BIaX, CTpykType. OOpaieHo BHIMaHUE Ha MPOCTHIE,
omHcaTeNbHbIe, OJaHKETHbIE, CCHUIOYHBIC JUCIIO3WIIMH, a TaKkKe Ha
0COOCHHOCTH  HMX  HCIIOJIb30BaHHMS. Uccnenyrorcss  aOCTpaKTHBIH,
Ka3yHUCTHUECKUM  OpUEMbl  M3JIO0XKEHUS  HOPMAaTUBHOLO  MaTepHala.
O0603Ha4YeHBI MPEUMYIIIECTBA M HEAOCTATKH MTPUMEHEHHS 3aKOHO/IaTENeM TeX
WIM UHBIX MIPUEMOB, a TaKXKe BIUSHHE CIOC00a M3JIOKEHUS AUCIO3UINH Ha
npefienbl  CyleHCcKOro yCMOTpEeHHUsi MpH NpUMEHeHuu crateid. B pabote
oOpaiieHo BHUMaHHWE Ha TEHICHIMH, XapaKTepHbIE Ui COBPEMEHHOTO
3aKOHOJATES.

Kniouegvle cnoea: y20n08Hblli  3aKOH, 3AKOHOOAMENbHAS — MEXHUKA,
CMpYKmypa y2o106rno20 3akoHa, OcoOeHHas uacmv Yeol08HO20 KO0OeKca
Poccuu, cmamus, oucnosuyus.

CTpyKTYpHBIM 3JIEMEHTOM YTOJIOBHOrO Kojaekca P® 1996 r. (nanee —
YK P®) ssnsercs crarbd. COBpeMEHHOE 3aKOHOAATENbCTBO HAXOJAUTCS B
COCTOSTHUM IIEpMaHEHTHOTro pedopMupoBaHus. I3MEHSIOTCS CyIECTBYOIINE
CTPYKTYPHBIE 2JIEMEHTBI, MOSIBJISIFOTCSI HOBBIE. TOJBKO 3a MEPBYIO HENEIIO
ampenist 2020 r. B Ocobennyto yacth YK P® Obutn BHECEHBI M3MEHEHMsI
IAThI0  (peliepalbHBIMM 3aKOHAMM, OJHUM H3 KOTOPBIX IPETyCMOTPEHO
BBEJICHHE B YIOJIOBHBIM 3aKOH JBYX HOBBIX crared. [Ipoucxomsamme
TpaHchopMalMy TPeOYIOT IITyOOKOT0 Hay4yHOT'O aHAJTU3a U OCMBICIICHHS.

BonpmuucTBO crateit OcoOEHHOM 4YacTU NEUCTBYIOIIETO YTOJIOBHOTO
3aKoHa Poccnu coCcTOAT M3 AMCNIO3UIMU U CaHKIMU. Eciu cTaThs COCTOUT U3
HECKOJIbKUX 4YacTed, TO KakJgas U3 HUX, KaK MPaBWIIO, BKJIKOYAET B cels
TaKXe JMCHO3MLMIO U caHKUuio. B nucnosuiun crareit Ocob6eHHoM yacTy,
KaK MpaBUJIO, ONMCaHbl (Ha3BaHbl) IPU3HAKU MIPECTYITHOTO JESTHUSI.

CornacHO pOCCHMCKHM TpaJWuLUsSM TOCTPOEHHUS YTOJIOBHOTO 3aKOHA,
JUCTIO3UIMS TPEAIIECTBYET CAaHKIMU. XOTS B 3aKOHOJATENbCTBAX HHBIX
roCy/1apCcTB HUMEETCSI ONBIT MHOM CTPYKTYphl CTaTbH, KOIZa, HalpuMEp,

-29.-



BecmHuk TelY. Cepus «[llpasox». 2020. Ne 3 (63)

MEePBOE MECTO B MOCJEIOBATEIHLHOCTH 3aHUMAET CAHKIIHSI JTMO0 UMEET MECTO
WCIIOJIB30BAaHUE JBYX BapUaHTOB, a TaKXKe CilIy4yau HAJIU4YMAA YacTH
JUCHO3MLIIMM B caHKuMM crtateu [5, c. 8]. B Hacrosmee Bpems B
NCICTBYIOIIEM  YrOoJOBHO  3aKOHe, T[oJjaraeM, BblOpaH  Haubosee
ONTUMAJIbHBIA BapHaHT TMOCIEAOBATEIIBHOCTA PACIOJIOKEHUSI COCTAaBHBIX
4yacTell CTaThu.

B nayke o0cyxaaroTcs BOIPOCH! O COOTHOIICHUH AMCIIO3UIIMU CTAThH C
JMCIIO3ULIMEN HOPMBI, a TAK)KE C COCTABOM IpecTyIuieHus. B qaHHOM ciyuae
11eJ1ec000pa3HO BCIIOMHHUTH O COOTHOUICHWW CTaTb M HOPMBI B IICJIOM.
TpagumonHo wux cooTHocAT Kkak Qopmy u  coaepxkanue. CoctaB
MPECTYIUICHUS, B CBOIO OYEpPElb, SIBISETCS IOPUIMYECKON KOHCTPYKIHUEH,
KOTOpasi BBOAMUT «B KOMILUIEKC IPABOBBIX HOPM 3JEMEHT JIOTMYECKOMN
cBsa3aHHocTH» [10, c. 216]. B OOKTpuHE CyHIECTBYIOT pa3jiU4HbIE TOYKU
3penus. Tak, A.B. VBaHuMH yKa3pIBa€T, 4TO B JHUCIO3HUIHUH CTaTbU
COJIEP’KUTCS TUIIOTE3a HOPMBI, KOTOpasi COAEPAKUT COCTAB NPECTYIUIEHHUS [4,
c. 182]. Cnenyer 3amMeTuTh, 4YTO NPHU3HAKH COCTaBa IPECTYILICHUS
OIMCHIBAIOTCS 3aKOHO/ATENIEM B JUCIO3ULMIX CTaTe€l, a HOPMa YrOJIOBHOTO
IpaBa BOIUIOIIAETCS, B TOM YHCIIE, 4Yepe3 IucIo3uluio. Bce Ha3BaHHbIE
MOHSTHS B3aUMOCBS3aHbl, HO HE PaBHBI IPYT APYTY.

CrnpaBeayinBo# siBIsieTCsl BRIpaOOTaHHAs JOKTPUHON YrOJIIOBHOTO MpaBa
pEeKOMEHalus, COIJJaCHO KOTOpOM OJHa cTaThsd [JOJDKHA COZIEpXkaTb
MPU3HAKK OJHOr0 cocTaBa mpectyruieHus. OQHAKO 3aKOHOJAATENb HEPEAKO
OTCTYNaeT OT HAa3BaHHOW pEKOMEHJauuu. B ogHON cTaThe B NMCHO3ULIMUAX
4acTeil MOT'YT OIKCHIBATHCS MPU3HAKU PA3JIMYHBIX COCTABOB MPECTYIUICHUI
(ct. 108 YK PD).

B coBpeMEHHOM yroJ0BHOM 3aKOHE MCIOJB3YIOTCS Pa3IMUHbIE TPUEMBIL,
CpPEACTBA, MpaBUia 3aKOHOAATEIBHOM TEXHUKHU IMPU CO3JAAHUU JUCIIO3ULUNA
crareii Ocobennoit wactu YK P®. B 3aBucumoctd 0T wu30paHHOIO
3aKOHOJATENEM IIPUEMa BBLACIAIOT Ppa3JIUYHbIE BUIBl HCCIETYEMOTO
CTPYKTYPHOTO 3JIEMEHTA CTAThH.

Tak, B HAy4yHOU JUTEpaType MOXKHO BCTPETUTH YKa3aHUE Ha MPOCTHIE,
omucaTeNbHbIE, CCHUIOYHBbIE W  OJaHKETHbIE  AWCIIO3UIIMUA  CTaTei.
H.[A. HdypmanoB ormMeuasn, 4YTO OJIAaHKETHBIE M CCHUIOYHBIC IUCIIO3UIIUU
XapakTepHbI TOJBKO AJIA 3aKOHA, HO HE JJIs AMCIIO3UIMU HOPMBI IpaBa [3,
c. 89]. OgHako HepemKo HCCIENOBaTENH YKa3bIBAIOT Ha CYIECTBOBAHHUE
ONaHKeTHBIX AUco3unui HopM [1, c. 86 — 87].

[IpocThie AMCHO3WIIMKM HA3BIBAIOT TPECTYIHOE JesHUe, HO He
packpsIBarOT €ro npusHakoB. [Ipumepom sBusercs aucnoszunus cr. 126 YK
P®. 3akonomarens He yka3ad, Kakhue HMMEHHO JEUCTBUS BXOMAT B
coJiepKaHUe MOHATUA MOXUIIECHUS YeIOBeKa. B TOKTpHUHE yrojloBHOTO MpaBa
ObLTM  O3BYUEHBI pa3iuuHble MHEHUs. OJHM y4YeHblEe TMOJIaraloT, YTO
MOXUIICHHE BKIIOYaeT B ceOs ACMCTBHUS MO 3axBaTy U TEPEMEIICHUIO
4yeloBeKa, JpYyrue HCCIelOoBaTeld yKa3blBalOT, YTO HEOOXOIUMO H
nocienyouee yaepxxanue yeioneka [8, c. 528 — 529]. Bepxosnsiit Cyn PO
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TOJIKYeT TOXUIIEHWE KaK HE3aKOHHbIM 3axBaT, IMepeMeuieHue U
nocieAyrlee yaepxkanue. B 1aHHOM ciayyae BO3HHMKAeT CIPaBeIJIMBBIN
BOIIPOC O Mpejienax CyaeOHOro yCMOTPEHUS MIPU ONPEICICHUH COJAEP KAHMS
MPU3HAKOB COCTaBa MPECTYIJICHUS.

OnucarenpHass  JUCIO3MIMS  CTaTbU  PACKpPbIBAE€T  COJACpIKaHUE
MPECTYITHOTO JISSTHUSI, ONUChIBas ero npusHaku (4. 1 ct. 105 YK PD).

CcbulouHass  JIUCHO3MIMS  HE  PAacKpbIBa€T  MPU3HAKU  COCTaBa
MPECTYIUICHUS, a HAMpaBJseT K APYroil ctaThe YyroJIOBHOTO 3aKoHa (4. 2 CT.
105 YK P®). Hampumep, CChUIOUHBIC AMCIO3UIMU COJEPKATCS B YaCTIX
crareif. CyliecTByeT MHEHHE, YTO CChUIOYHAs TUCHO3MUIMS HE SBISETCS
CaMOCTOSITENILHBIM BUAOM [3, c. 92], a cuyXuT ans Oojee JTaKOHUIHOTO
U3JI0’KEHUSI HOPMATUBHOT'O MaTepHara.

IIpn OnaHKeTHOM JMCHO3ULMM TPU3HAKM COCTaBa IPECTYILICHUS
PacKpBIBAIOTCSI B MHBIX HOPMATHUBHBIX MPABOBBIX akTax (cT. 264 YK P®). B
KAaueCcTBE MPEUMYIIECTB HCIOIb30BaHMUS YKA3aHHOIO IpUEMa Ha3bIBAIOT
SKOHOMHIO 3aKOHOAATEIbHOTO MaTepuana, TUOKOCTh U MOABHKHOCTD
yrojoBHoro 3akona [12, c. 9]. [Ipu coxpaHeHuu CTaThbU YrOJOBHOT'O 3aKOHA
MOJKET OBITh YTOUHEHO €€ COJIep>KaHue 3a CUET BHECCHHSI H3MEHEHUI B UHbIC
HOPMAaTHBHBIC MPABOBHIC AKTHI.

Bropyio camocToATenbHYI0 TpyMIy NPUEMOB, KOTOpbIE 3aKOHOJATEINb
UCTIONIB3YET TMPHU CO3MaHUW JAMCIo3uiui  crareid OcoOeHHOW dYacTH,
COCTaBIISIIOT: Ka3yUCTUYHBIN UM aOCTpakTHBIN. B JOKTpuHE HE CyIecTByeT
€IMHCTBA MHEHHI OTHOCHUTEIBHOTO TOTO, KaKOW M3 Ha3BaHHBIX MPHUEMOB
ABIIETCS HamOoJee ONTUMANbHBIM I HW3JIOKEHUS 3aKOHOJATEeNbHOTO
Marepuania.

C.C. AnekceeB monarai, uto 0osee BBICOKUN YPOBEHb HOPUIUUYECKON
KYJIbTYpbl U Pa3BUTHSI HAYKH XapaKTEPU3YETCs HIMPOKUM MCIIOIb30BAHHEM
aoctpaktHoro mpuema [11, c¢. 149]. M.U. KoBaieB Takxke oTMeuan
MIPEUMYIIIECTBA UCIIOJIB30BaHUs a0CTPAKTHOTO MPUEMa HaJl Ka3yHCTHUSCKUM
[7, c.143]. A.. KopoOeeB yka3bIBaeT Ha HEOOXOIUMOCTh UX «OMTHUMAIBLHOTO
cootHomenus» [9, c. 122]. Ilo muenuto E.B. Wnpiok, Goiiee BBICOKOMY
YPOBHIO Pa3BUTHS IOPUIUYECKON KYIbTYpPbl COOTBETCTBYET HAIMUUE MPABUIL,
MO3BOJISIIOIINX COYETaTh Ha3BaHHBIE MpUeMsl 5, ¢. 13].

[Ipy  wKCrNoONB30BaHMM  KAa3yMCTUYECKOIO  MpPUEMa  3aKOHOJATEINb
CTPEMHUTCSl yKa3aTh KOHKPETHBIE CHTYallud, TMOAPOOHO OMHCcaTh WX
Mpu3HaKu. B kauecTBe npuMepa Ka3yuCTUYECKOT0 MpUeMa U3JI0KEHHSI MOTYT
cayxuth aucno3uiuu craret 111, 144.1, 201.1 YK P®. K nemocratkam
WCIIOJI30BaHUS JAHHOTO TpPHEMa OTHOCSIT HEBO3MOXKHOCTH PEryJIupOBaTh
JTUHAMUYHO MEHSIIOIIMECS OTHOIICHUS 0€3 BHECEHHS M3MEHEHUU B 3aKOH,
HEeU30€)KHOCTh HaNU4Msg TMpoOEeNoB B 3aKOHE, YyBeIMYeHHE oObeMa
3aKOHO/IATENIbHOTO MaTepuania [2, c. 95].

Hcnonb3oBanue abCTpakTHOro MpueMa MpeAroiaraeT Hajauuue Oonee
o0uieil hopMyInbl B 3aKOHE, OOIIKUX XapaKTEPUCTHK MPU3HAKOB MPECTYITHOTO
JesiHusl. B kauecTBe MOJ0KUTENbHBIX MOMEHTOB MCIOJIb30BaHUsI HA3BaHHOTO
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npremMa — OTCYTCTBHE HEOOXOAMMOCTH M3MEHEHHS 3aKOHA IMPH IMOSBICHUH
HOBBIX  XapakTEPUCTUK  PETrYJIUPYEMbIX  OTHOLICHWH, JIAKOHUYHOCTh
YTOJIOBHOT'O 3aKOHA.

Eme P. Kabpusik mucan, uyto x 3amayaM OyAyIIero OTHOCHTCS TOUCK
«BO0JIOTON CepequHBl» MEXIy Oo0o0OImeHrneM W yTodHeHueM [6, c. 412].
3aKOHO/ATENIb HE MOXET OTKAa3aThCsl HU OT OJHOTO W3 Ha3BAHHBIX IIPUEMOB
JUIsL KOHCTPYMPOBAaHMSI JUCNO3ULIMiM cTtaTed. OJHAKO €My He CleIyeT
37I0ynoTpedIATh HU OAHUM U3 HUX. B Hacrosiiee BpeMsi 3aKOHOJATENb BCe
yalie wu3jaraeT MaTepuanl Ka3yMCTHYEeCKH, 4YTO  HE BCErjaa sBIISIETCS
onpapaaHHbIM. ClenyeT crapaTbCsi HE MOBTOPATH omnbiTa [Ipyccun, korna B
HEW OJHAX/bI MOABUJIICSA «3aKOHOJATEIIbHBI MOHCTPY, COCTOSIIIIMN U3 TTOYTH
JBa/llaTH Thicsiu ctareut [6, c. 408]. CtpemiieHHE K «30JI0TOM CEpeIrHE» B
WCIIOJIb30BAaHUM HA3BAaHHBIX IPUEMOB SBJSETCS HEOOXOAUMBIM YCIOBHEM
pa3yMHOro pe)OpMUPOBAHUS YTOJIOBHOTO 3aKOHOJATENIbCTBA.

B noxkTpuHe yrosoBHoro mpaBa ObUIO  MPEJIOKEHO  TaKXKe
KJIacCUUIUPOBATh JUCHO3UIMM Ha aOCTpaKTHBIE, Ka3yUCTUYHBIE H
onmankernsie. J[.M. Illaproponckuii TOBOpHUI O TOYHBIX, Y3KHX, ITHPOKHX,
«Kay4dyKoBbIX» nucno3unusax [13, c. 312]. Hekoropsle aBTOpBI BBIIETSAIOT B
KaueCTBE CAMOCTOSITEILHOTO BU/Ia CMEIICHHBIC IUCIIO3HUIIIH.

Crnenyer OTMETUTh, UTO IIOJY4YEHHAs KOMIIO3MIIMS CTaTbH, B
3aBUCMMOCTH OT HCIOJB30BAHHOTO HMHCTPYMEHTApHs, B OIpPEIEICHHOMN
CTENIEHU YCTAaHABIIMBAET MPEIENbl CyIeUCKOro ycMoTpeHus. Vcnonap30BaHue
Ka3yHUCTUYHOI'O, OIUCATEILHOTO IPUEMOB CYKAeT YyKa3aHHbBIC MPEICIb.
[Ipumenenne aGCTPaKTHOTO MpHeMa BiIeYeT 3a co00il pacuIMpeHne mpeeion
cyneickoro ycmorpeHus. OJHAKO CJleAyeT YYMTBIBaTh, YTO JaXKe MpH
MOoAPOOHOM OIKCAHUU MPU3HAKOB COCTABOB MPECTYIUICHUH B OOJBIIMHCTBE
CIy4aeB HEBO3MOXXHO HX HAIMOJHUTh KOHKPETHBIM €IHMHCTBEHHBIM
BO3MOXXHBIM coziep:kanueM. Tak, Hanmpumep, Jroboe aeiicTeue (6e3aeiicTBue)
HMeEeT MPOTSYKEHHOCTh BO BPEMEHU. 3aKOHO/1aTelb HE 0003HAYaeT, B KaKOu
MOMEHT JIeSHHE [IOJDKHO OBITh TNPU3HAHO IOPUANYECKH OKOHYEHHBIM.
Cynebnast BiacTh OMNpeNesieT Ty «TOYKY» Ha BPEMEHHOM OTpPE3KE,
HACTYIUJICHHE (JOCTKEHHE) KOTOPOM CBS3aHO C TMPHU3HAHUEM JICSHUS
OKOHYECHHBIM.

3aKkoHOAATENb JOJKEH CTPEMUTHCS K pPa3yMHOMY HCHOJb30BaHUIO
WHCTPYMEHTApUs 3aKOHOJATEIbHOW TEXHUKUA TPH CO3JaHUH JTUCIIO3HIIHI
ctareii Ocobennoit yactu YK P®. Crarbs yroioBHOTO 3aKOHA JIOJKHA OBITh
JIOTUYHOH, JTAKOHUYHOW, HEIIPOTUBOPEYNBOMN o COAEPIKAHUIO,
COTJIaCYIOIIEHCS C MHBIMH CTaThsIMU HOPMATHUBHOT'O MPABOBOTO AKTA.
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TO THE QUESTION OF DISPOSITIONS OF ARTICLES
OF A SPECIAL PART OF RHE CRIMINAL CODE
OF THE RUSSIAN FEDERATION

D.V. Golenko

Samara National Research University, Samara

The article investigates the structural element of the article of the Special Part
of the Criminal Code of the Russian Federation — disposition. The question is
raised about the ratio of the disposition of the article, the disposition of the
norm and the corpus delicti. Attention is paid to the ideas exiting in the
modern doctrine of criminal law on the disposition of an article of the
criminal law, its types, structure. Attention is drawn to simple, descriptive,
blank, reference dispositions, as well as to the features of their use. Abstract,
casuistic techniques of presentation of normative material are investigated.
The advantages and disadvantages of the use of these or those methods by the
legislator, as well as the influence of the method of presentation of the
disposition on the limits of judicial discretion when applying the articles are
indicated. The article draws attention to the trends characteristic of the
modern legislator.

Keywords: criminal law, legislative technique, structure of the law, Special
part of the Criminal Code (Special Section of the Criminal Code), article,
disposition.
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